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1 APPEARANCES: (Continued) 1 PROCEEDINGS
2 2 R
3 For the Plaintiffs: 3 THE VIDEOGRAPHER: We are on the
4 WEITZ & LUXENBERG PC 4 record. Thetime now is9:14.
5 BY: MAJA LUKIC, ESQ. (VIA TELEPHONE) | 5 This marks the beginning of Disk
6 700 Broadway 6 No. 1 for the videotaped deposition
7 New York, NY 10003 7 testimony of Dr. William H. Fleming in the
8 212.558.5991 8 matter of In re: Roundup Products
9 mlukic@weitzlux.com 9 Liability Litigation. Thiscaseis
10 10 pending in the United States District
11 11 Court for the Northern District of
12 For the Defendant MONSANTO: 12 California, Case No. 16-MD-02741-VC.
13 HOLLINGSWORTH LLP 13 Today's date is September 19,
14 BY: ROBERT E. JOHNSTON, ESQ. 14 2017. Thisdeposition is being conducted
15 BY: ERICA T. KLENICKI, ESQ. 15 at 1350 | Street, Northwest, Washington,
16 1350 | Street NW 16 DC.
17 Washington, DC 20005 17 Will all attorneys present please
18 202.898.5800 18 identify themselves and who they
19 rjohnston@hollingsworth.com 19 represent.
20 eklenicki @hollingsworth.com 20 MR. LITZENBURG: Timothy
21 21 Litzenburg for the plaintiffs.
22 22 MR. ESFANDIARY: Pedram
23 Also Present: 23 Esfandiary for the plaintiffs.
24 Michadl Gay, Videographer 24 MR. JOHNSTON: Robert Johnston
25 25 for Monsanto.
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Page 6 Page 8
1 MS. KLENICKI: EricaKlenicki for 1 expert report of William Fleming, M.D., Ph.D.
2 Monsanto. 2 Isthat the report you're referring
3 THE VIDEOGRAPHER: Thoseonthe | 3 to?
4 telephone please identify yourself. 4 A. Yesitis
5 MS. LUKIC: MagjaLukic from Weitz 5 Q. Okay. Now, funny you said that
6 & Luxenberg for plaintiffs. 6 because it was almost exactly what | was going to
7 THE VIDEOGRAPHER: My nameis | 7 ask you.
8 Michael Gay. I'm with Golkow 8 Concisely what would you say isthe
9  Technologies. Our court reporter today is 9 question that you were asked to answer?
10 Denise Vickery, also with Golkow 10 A. 1 was--| wasasked to do three
11 Technologies, and will now swear in our 11 things. | was asked to give what is essentially
12 witness. 12 alay description of what the immune system was
13 --- 13 and what lymphoma was and spend some time
14 WILLIAM H. FLEMING, MD, PH.D., 14 discussing what is known in the medical
15 called for examination, and, after having been 15 literature about the etiology of lymphoma.
16 duly sworn, was examined and testified as 16 And | was then asked to, you know,
17 follows: 17 address the question of whether glyphosate wasin
18 THE VIDEOGRAPHER: Y ou may 18 any way implicated based on the literature
19 proceed. 19 available for review.
20 EXAMINATION 20 Q. Sowereyou asked to answer the
21 BY MR. LITZENBURG: 21 question of whether Roundup could cause
22 Q. Good morning, Dr. Fleming. My name |22 non-Hodgkin lymphoma?
23 isTim Litzenburg. Wejust met off therecord, |23 A. | wasasked about glyphosate
24 put do you understand | represent several 24 gpecifically.
25 thousand non-Hodgkin lymphoma patients? 25 Q. Youdon't know anything about the
Page 7 Page 9
1 A. | wasnot aware of -- of those 1 formulated product Roundup?
2 details, no. 2 A. Thedetails of its formulation, no.
3 Q. Okay. You understand that | 3 Q. Haveyou looked at any literature or
4 represent the plaintiffs, the people that are 4 studies involving the actual formulated product
5 suing Monsanto for their injuries? 5 that people use rather than the technical
6 A. |, youknow, again, I'm not, you 6 glyphosate?
7 know, I'm not privy to, you know, alot of 7 A. No, | havenot.
8 details of the case. 8 Q. Okay. Do you think that that would
9 Q. What did you think this was today? 9 be an important thing for a scientist to look at
10 A. Thiswasadeposition to give you an 10 in determining whether the product Roundup could
11 opportunity to discuss my expert report. My 11 cause cancer? Do you think they should look at
12 expert report in a-- in asentencewas: | was 12 the formulated product that people use or the
13 charged with reviewing, you know, the literature |13 technical salt that goesinto it?
14 and discussing the etiology of non-Hodgkin's 14 A. | think that what you haveto doiis,
15 |ymphoma. And as part of this| wasaskedto, |15 you know, look at the most credible scientific
16 you know, look at any datawhich may actually |16 datato address that question and the -- |
17 link glyphosate use with NHL. 17 focused on the epidemiology literature. And on
18 Q. Okay. That'swhat | was going to 18 my review, there was no epidemiology literature
19 ask you next. 1'm going to hand you this. 19 reviewing various formulations of Roundup.
20 Marking. Shelll have to mark it. 20 Q. Okay. My question --
21 (Document marked for 21 A. Or various formulations of
22 jdentification purposes as Fleming Exhibit 22 glyphosate. I'm sorry.
23 20-1) 23 Q. Right. I'mgoing to make a
24 BY MR. LITZENBURG: 24 representation that none of our clients used
25 Q. | have marked as Exhibit 1 the 25 technical glyphosate. They all used formulated
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Page 10
products which contains a surfactant.
Do you understand what a surfactant
is?
A dt--
MR. JOHNSTON: Objection.
Compound.
BY MR. LITZENBURG:
Q. Do you know what a surfactant is?
A. | know what the term "surfactant"

means. | do not have any expertise asit relates
to the use of surfactantsin chemical compounds.
Q. Okay.
A. | amaware of the medical usage of
the term "surfactant.”
Q. Do you know what the surfactant
makeup isin formulated Roundup products?
A. No, | don't. Youwould have to ask,
you know, achemical toxicologist that question.
Q. Do you know -- you don't even know
what it's called, the name of the surfactant they
usein any of these products?
MR. JOHNSTON: Objection.
Misrepresents the record and compounds
since there's multiple surfactantsin

© 0 N o o~ WN P

10

Page 12
the development of non-Hodgkin lymphoma?

A. I'mnot aware of any credible
scientific evidence that glyphosate is linked to
the development of NHL.

Q. Widl, it'salittlebit different
question. There's lots of sources, and I'm sure
we'll talk about them throughout the day.

Do you hold any opinion to a
reasonable degree of medical certainty about
whether glyphosate can or cannot contribute to
the devel opment of lymphoma?

MR. JOHNSTON: Objection. Asked
and answered.

THE WITNESS: Again, | have -- |
am not aware of any, you know, critical,
you know, credible science that -- that
suggests that there's a causative
relationship between glyphosate and NHL,
no.

BY MR. LITZENBURG:

Q. Okay. Areyou aware of any science
that says that there's arelationship between
glyphosate and non-Hodgkin lymphoma?

MR. JOHNSTON: Objection. Asked

25 these products. 25 and answered.
Page 11 Page 13
1 THE WITNESS: | have not delved 1 THE WITNESS: | have -- | have
2 into the chemical composition of -- of 2 focused on the human epidemiology of this
3  what -- of glyphosate. No, | have not. 3 question, and | find no evidenceto
4 BY MR. LITZENBURG: 4 support that conclusion.
5 Q. Doyou -- can cancer be 5> BY MR. LITZENBURG:
6 multifactorial? 6 Q. Areyou awareof any what I'll call
7 A. Ithinkit'sfair tosay thatin 7 positive epidemiological studies?
8 many casesit's been shown to be multifactorial. 8 MR. JOHNSTON: Objection. Vague.
9 9 THE WITNESS: It would -- it does
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Q. Okay. So, again, we want to take
the question of whether -- well, let me ask you
this.

Do you have an opinion as we sit
here today to a reasonable degree of medical
certainty whether exposure to Roundup can
contribute to lymphoma?

A. Theliterature | have reviewed has
looked at glyphosate exposure and its potential
to or its potential relationship to NHL. None of
this literature I'm aware of has -- has ever
addressed Roundup as a product.

Q. Okay. Wdl, let's-- let's stop for
aminute and talk about glyphosate.

Do you have an opinion to a
reasonable degree of certainty here, Doctor,
today whether or not glyphosate can contribute to
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16
17

19
20
21
22
23
24

depend how -- how one defines "positive.”
BY MR. LITZENBURG:

Q. Arethere any papersthat you're
aware of that looked at epidemiological studies
and reached the conclusion that there was an
association?

A. Thereare--

MR. JOHNSTON: Objection. Vague.
Go ahead.

THE WITNESS: There are case
reports or -- pard me -- case-control
studiesin literature that -- that suggest
the possibility of arelationship.

However, thereis no datathat |
felt in my scientific opinion, no credible
scientific data that -- that demonstrated
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Page 14

Page 16

1 this 1 Q. Okay. Sohaveyou looked at this
2 BY MR. LITZENBURG: 2 unpublished AHS manuscript with comments off in
3 Q. Okay. What papersreached a 3 the margins that was produced by Dr. Blair?
4 positive result? 4 A. Yes, | did but, again, in answer to
5 A. Again, given the complexity of 5 your earlier question, | did not rely on thisto
6 trying to sort out all the different potential 6 form my opinion.
7 causative agents in the agricultural business, it 7 Q. Okay. You relied only on negative
8 was recognized in the late '80s that alarge 8 studies, isthat fair, to formulate?
9 prospective study was going to be the only way to | © MR. JOHNSTON: Object.
10 unravel all the details. 10 Objection. Misstatesthe record and his
11 And, consequently, we have alarge 11 testimony.
12 prospective cohort study of more than 57,000 12 THE WITNESS: | -- this-- this
13 pesticide applicators, and | weighed this study 13 was-- the AHS study is not a negative
14 very heavily in reaching my conclusion. 14 study. Itisanegative study for
15 MR. LITZENBURG: Would you please |15  glyphosate and NHL.
16 read that question back to the witness? 16 BY MR. LITZENBURG:
17 (The reporter read the record on 17 Q. Doyouknow what ameta-analysisis?
18 page 14 lines 2-3.) 18 A. Yes.
19 MR. JOHNSTON: Objection. Vague. |19 Q. Whatisameta-analysis,
20 THE WITNESS: Again, we would 20 Dr. Fleming?
21 haveto look at specific papers, and | 21 A. A metaanaysisisastatistical
22 would have -- | would have to review the 22 technique that epidemiologists will use to look
23 abstracts of the papers to see where that 23 at datafrom agreat many studies and -- and
24 conclusion was made. 24 combine them in order to see how the power of the
25 BY MR. LITZENBURG: 25 extraindividuals, you know, influences the
Page 15 Page 17
1 Q. How many epidemiological papersdid | 1 outcome.
2 you review in looking at this? 2 Thisis something | have no
3 A. | would haveto, to give you an 3 expertisein. I'm not an epidemiologist.
4 exact number, look at my MCL list here, but | 4 Q. What areyou an expert in,
5 suspect it'sin the range of five to six 5 Dr. Fleming?
6 case-control studies and one prospective cohort | © A. I'man expert in medical oncology,
7 study, but | considered but did not rely on the 7 particularly lymphoma. I've specialized in
8 case-control studies. 8 hematol ogic malignancies and have treated
9 Q. Okay. Youredlied, | amn assuming, on 9 patients with NHL and its subtypes now for more
10 some unpublished manuscripts in reaching your |10 than 25 years.
11 opinion; right? 11 Q. What of a-- asamedical
12 A. No. 12 oncologist, what makes you uniquely qualified to
13 Q. Okay. Soin considering the 13 comment on the causality of this chemical in
14 Agricultura Health Study data, did you rely only |14 non-Hodgkin lymphoma?
15 on De Roos 2003 or De Roos 20057 15 A. Uniquely qualified?
16 A. DeRoos 2005. 16 MR. JOHNSTON: Yeah. Objection.
17 Q. Okay. What about the 2003 paper? 17 Misstates the legal standard.
18 A. Again, it was, you know, not a 18 BY MR. LITZENBURG:
19 prospective cohort study. 19 Q. Do you think there's anything that
20 Q. Okay. Soyou haven't looked at the 20 makes you uniquely qualified among medical
21 unpublished AHS data? 21 oncologiststo look at this question?
22 A. 1 didnot say that. 22 MR. JOHNSTON: Objection.
23 Q. What didyou -- I'msorry. | 23 Misstates the legal standard. Callsfor
24 thought you said that a moment ago. 24 gpeculation and a hypothetical.
25 A. No. 25 THE WITNESS: | -- | do not
Gol kow Litigation Services Page 5 (14 - 17)
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Page 18 Page 20
1 believelI'm uniquely qualified, no. 1 pediatric patients versus adults?
2 BY MR. LITZENBURG: 2 A. Oh, that'seasy. Zero pediatric
3 Q. Okay. You're apediatrician, aren't 3 patients. 100 percent adults.
4 you? 4 Q. Okay. You, again, areinthe
5 A. No. 5 department of medicine and pediatrics; is that
6 Q. Yourenot? 6 right?
7 A. No. 7 A. Correct.
8 Q. Areyou boarded in pediatrics? 8 I'd be happy to expand if you like.
9 A. No. 9 Q. Butyoudon'ttreat any juvenile
10 Q. Okay. 10 patients?
11 A. | am boarded initially in internal 11 A. There are patients on the border in
12 medicine and subsequently have maintained my |12 their late teens that can go either way. So |
13 subspecialty accreditation in medical oncology 13 have absolutely treated 17-year-olds who wanted
14 with the American Board of Internal Medicine, as |14 to be treated on an adult oncology service and,
15 isindicated on my CV. 15 yes. Sol've, you know, there's -- there's that
16 Q. Areyou aprofessor of pediatrics? 16 gray area, but patients below that age are
17 A. Yes 17 exclusively treated by the pediatricians.
18 Q. Okay. Butyou do not consider 18 Q. Whenisthelast timeyou treated a
19 yourself a pediatrician? 19 patient that was younger than 177?
20 A. No. 20 MR. JOHNSTON: Objection. Vague.
21 Q. Okay. Haveyou let Oregon Hedlth 21 THE WITNESS: Younger than 17? A
22 State University -- I'm probably saying that 22 very long time ago.
23 wrong. 23 BY MR. LITZENBURG:
24 What do you cal it? 24 Q. Okay. How many 17-year-old patients
25 A. OHSU. 25 haveyou had in the last year?
Page 19 Page 21
1 Q. OHSU. Haveyou let OHSU know that 1 A. None.
2 you're not a pediatrician? 2 Q. None?
3 A. They've appointed me as a professor 3 When isthe last time you treated a
4 in three different departments and are well aware 4 17-year-old?
5 of my qualifications. 5 A. | can't put atime and date onit.
6 Q. Okay. Do you train pediatricians? 6 It would have been on the bone marrow transplant
7 A. No. Wéll, there are pediatric 7 leukemia service sometime probably 2010, 2012.
8 traineesin hematology and oncology who comeand | 8 It's been awhile.
9 do research in my lab. 9 Q. Since 2012, for thelast five years,
10 So in that context of laboratory 10 you have not had a single patient under the age
11 medicine, yes. Inthe context of clinical 11 of 18?
12 pediatrics, no. 12 A. Correct.
13 Q. Okay. Do you treat patients? 13 Q. Okay. Doyouknow why | asked you
14 A. Yes 14 if you were a pediatrician?
15 Q. How often? How many days a week? 15 A. Wadll, I'maprofessor of pediatrics,
16 A. Oneday aweek now for the last, you 16 professor of medicine, professor of immunology
17 know, since 1993. 17 and microbiology, and | have -- also have an
18 Q. '93didyou say? 18 gppointment in -- in cellular and molecular
19 A. Uh-huh. 19 biology.
20 Q. Soforthelast 24 years, what has 20 Q. Okay.
21 the other 8 percent of your time been done? 21 A. Soadl of theseareonmy CV.
22 A. A combination of research and 22 Q. Okay. Youteach inthe department
23 administration and teaching. 23 of medicine and pediatrics; correct?
24 Q. Okay. Inthelast year, what has 24 A. | --Iteach medica studentsand |
25 25

been the proportion of your patients that were

teach postgrad or postgraduate trainees. They
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Page 22 Page 24
1 see patients with mein clinic. 1 today for the purposes of thislawsuit in your
2 Q. Soyou are within the department of 2 expert role?
3 medicine and pediatrics, are you not? 3 MR. JOHNSTON: Objection. Vague.
4 A. Yes 4 THE WITNESS: I'msorry. | don't
5 Q. Okay. Istherean oncology 5  follow your question.
6 department at OHSU? 6 BY MR. LITZENBURG:
7 A. It'sthe Knight Cancer Center runs 7 Q. Youjust named three types of
8 an oncology program that istechnically within 8 malignancies?
9 the department of medicine, but it's also 9 A. Uh-huh.
10 administered by the Knight Cancer Institute. 10 Q. Okay. Okay. Of those three, did
11 Q. Therée's no department of medical 11 you look at any of those malignancies, study any
12 oncology at OHSU? 12 of them in preparation for your deposition today
13 A. There's about 70 physicianswho 13 or to answer the question that you were supposed
14 practice medical oncology in what was originally |14 to answer?
15 called the division of hematology and medical 15 A. No.
16 oncology, which was part of the department of |16 Q. Okay. I'll ask you the same
17 medicine. 17 question two questions ago.
18 The development of the Knight Cancer |18 Are there medical oncologists at
19 Center over the past severa yearshas changed |19 your university who do not teach pediatrics?
20 the administrative structure of this somewhat. 20 MR. JOHNSTON: Objection. Asked
21 So that they are responsible for many of the 21 and answered by counsel's own admission.
22 faculty activities, while the department of 22 THE WITNESS: There would be
23 medicineis responsible for promotion. 23 medical oncologists who do not train or
24 Q. Okay. Arethere-- among those 70 24 interact with pediatric traineesin their
25 physicians, are there some that don't teach 25 adult clinic but, again, many people have
Page 23 Page 25
1 pediatrics? 1 laboratory studies.
2 A. Wehavejoint conferences. 2 Many people have protocols that
3 Hematology -- heme malignancies, which | have | 3 cross between adults and pediatrics and,
4 expertisein, hasalot of similarity to 4 infact, we have a number of trainees who
5 pediatric hematology because of the frequency of | 5 arejointly trained.
6 leukemiain both age groups. 6 There's ajoint program where you
7 So we often have joint conferences 7 can come out board certified in internal
8 for specific topics. Joint conferences for 8  medicine and pediatrics, and we have
9 visiting professors because it's interesting to 9  severa suchindividuals.
10 pediatricianswho treat ALL and adultswho treat |10 MR. LITZENBURG: Could you read
11 ALL, for instance, is, you know, very similar. 11 the question back?
12 Thisis not true of the rest of 12 (The reporter read the record on
13 medical oncology where there are adult tumors |13 page 24 lines 18-19.)
14 that do not occur in pediatrics, such as colon 14 MR. JOHNSTON: Wait. Wait.
15 cancer, and there are many pediatric tumorsthat |15  Wait. He hasn't asked you a question. He
16 do not -- that do not occur in adults. 16 just had her read the record.
17 Q. What are some of the pediatric 17 MR. LITZENBURG: Redly?
18 tumorsthat don't occur in adults? 18 MR. JOHNSTON: If that'sthe
19 A. Rhabdomyosarcoma. Ewing sarcoma. |19 question, it's asked and answered twice.
20 They're very -- | shouldn't say never, but 20 MR. LITZENBURG: Let's see.
21 they're very unusua to seethem -- to see them 21 MR. JOHNSTON: If you read his
22 in adults. Retinal blastoma. 22 answer, it answers the question.
23 Q. Okay. Sodidyou -- of those three 23 BY MR. LITZENBURG:
24 cancersthat you just mentioned, did youneedto |24 Q. Arethereany medical oncologists
25 25

look at any of them today -- I'm sorry -- before

associated with your university who do not teach
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Page 26 Page 28
1 in pediatrics, would not be called a professor of | 1 probably carcinogenic according to IARC would you
2 pediatrics? 2 encourage your lymphoma patients to continue
3 MR. JOHNSTON: Objection. 3 using in such away, sir?
4 Misstates histitle and is asked and 4 MR. JOHNSTON: Objection.
5 answered. 5  Misstates histestimony. Misstatesthe
6 THE WITNESS: | -- | do not 6  record. Beyond the scope of his opinion
7 understand the substance of your question 7 and not relevant to this case.
8  andcan't answer it. 8 THE WITNESS: | do not advise my
9 BY MR. LITZENBURG: 9 patients based on IARC's assessment of
10 Q. Youdo not know if there are 10 carcinogens specificaly.
11 oncologists at your university that are not 11 BY MR. LITZENBURG:
12 professors of pediatrics? 12 Q. Okay. Haveyou -- of the portion of
13 MR. JOHNSTON: Objection. 13 papers that you've done, how many of them have
14 Misstates the record and his testimony. 14 been on the subject of pediatric treatment or
15 Misstates his -- his resume¢2 and vague. 15 etiology, anything having to do with juveniles?
16 THE WITNESS: Again, | am not 16 MR. JOHNSTON: Objection. Vague
17 ableto answer your question the way 17 asto "have done."
18  you've posed it. 18 Do you mean that he's written?
19 BY MR. LITZENBURG: 19 Or he'san author on?
20 Q. Okay. Okay. Again, going back 20 BY MR. LITZENBURG:
21 to -- | think the question of theday is. Doyou |21 Q. You haveyour publication list right
22 hold an opinion about whether or not glyphosate |22 there.
23 can cause non-Hodgkin lymphoma? 23 MR. JOHNSTON: So you're
24 MR. JOHNSTON: Objection. Vague. |24  withdrawing the question?
25 Asked and answered. 25 THE WITNESS: Sure. Could you
Page 27 Page 29
1 THE WITNESS: Based on my review 1 repeat the question?
2 of themedical literature and -- | have 2 BY MR. LITZENBURG:
3 found no credible evidence that links 3 Q. Sure. Startinginthese
4 glyphosate to the development of NHL in 4 publications -- hang on. We'll look at that in
5  humans. 5 another 10 minutes at a break.
6 BY MR. LITZENBURG: 6 Okay. Who are the other medical
7 Q. Would you alow -- if one of your 7 oncologists at OHSU who teach pediatrics?
8 |ymphoma patients came to you and asked if it was | 8 MR. JOHNSTON: Objection. Asked
9 safeto continue using Roundup in hisyard, what 9 and answered. You want their names?
10 would you say as the physician? 10 MR. LITZENBURG: That's generaly
11 MR. JOHNSTON: Objection. 11 what "who" means.
12 Incomplete hypothetical. Assumes facts 12 MR. JOHNSTON: Objection.
13 notinevidence. I'll go with those two. 13 Irrelevant. Beyond the scope of his
14 THE WITNESS: | would tell him 14 expert opinion.
15 that thereisno credible medical evidence 15 THE WITNESS: | agree. | don't
16 linking glyphosate to NHL at thistime. 16 know the answer to that question.
17 BY MR. LITZENBURG: 17 BY MR. LITZENBURG:
18 Q. Youknow what Category 2A isinthe 18 Q. You cannot name another professor of
19 context of IARC? 19 oncology at OHSU who teaches pediatrics?
20 A. My recollectionis, isthat it's 20 MR. JOHNSTON: Objection.
21 probably carcinogenic according to IARC, but | 21 Misstates his testimony. Argumentative.
22 would haveto check -- 22 THE WITNESS: Again, there'sa
23 Q. Okay. 23 |ot of complex activities where adult
24 A. --their. 24 medica oncologistsinteract with
25 Q. What other substances that are 25

pediatric trainees.
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Page 30

Page 32

1 They are not necessarily teaching 1 BY MR. LITZENBURG:
2 them pediatrics. They are teaching them 2 Q. Inwhat context doesit come up
3 cancer biology. They are teaching them 3 every day inclinic?
4 cancer epidemiology, if that'stheir area 4 A. Gee, doc, why do | havethis
5 of interest, but they are not, you know, 5 lymphoma?
6 teaching them how to take care of specific 6 Q. Uh-huh. Doyou --
7 diseases in specific pediatric patients. 7 A. Geg, doc, why are my, you know, what
8 BY MR. LITZENBURG: 8 istherelative risk of my brother and sister
9 Q. Would you be comfortable with the 9 getting this? My aging grandmother getting this?
10 American Board of -- you understand the American |10 My children getting this?
11 Board of Internal Medicine has guidelines on 11 Q. Do you ever answer those questions?
12 expert testimony? 12 A. | answer them all thetime.
13 A. I'mnot aware of those guidelines. 13 Q. Okay. Whenisthelast timeyou
14 Q. Soyoudidn't look into what 14 told a patient what you believe caused his
15 guidelines there might control you professionaly |15 non-Hodgkin lymphoma?
16 before doing this? 16 A. | --1can'tput an exact time and
17 MR. JOHNSTON: Objection. 17 dateonit, but it would almost certainly be a
18 Assumesfacts not in the record that 18 patient in the context of prior immunosuppression
19 anything controls him professionally. 19 for either arheumatol ogic disease or organ
20 THE WITNESS: Right. | believe 20 transplant because those are -- those are the
21 I'm free to give my expert testimony or 21 most common.
22 opinion as | seefit. 22 Q. Andsointhat context, you would
23 BY MR. LITZENBURG: 23 tell him that his previous immunosuppression
24 Q. Would you be comfortable with the 24 therapy you believe contributed to the lymphoma?
25 American Board of Internal Medicine reading this |25 A. Itwould not usually be previous.
Page 31 Page 33
1 expert report that you've drafted for Monsanto? 1 It would usually be ongoing.
2 A. | would have no problem with anybody | 2 When you remove immunosuppression,
3 reading thisreport. 3 typically immunosuppression-driven lymphomas
4 Q. Hasyour -- hasanyone in your 4 disappear.
5 department read it? 5 Q. Okay. Isthereanything else that
6 MR. JOHNSTON: Objection, 6 causes lymphoma other than immunosuppression?
7 counsdal. You know thisisfor litigation. 7 A. Sure. Patientswho have Hodgkin's
8 It's not something he passes around to his 8 disease have a significantly higher risk of
9  department. 9 developing non-Hodgkin's lymphomafiveto 10
10 THE WITNESS: | -- 10 yearslater.
11 MR. JOHNSTON: You're harassing 11 Q. Okay. So--
12 thewitness. 12 A. Whether thisisdueto the
13 THE WITNESS: | have -- | have no 13 chemotherapy that they've been given in the
14 reason to get -- to distribute thisto my 14 context of their Hodgkin's disease or the
15 colleagues, no. 15 radiation therapy, or a combination of all three,
16 BY MR. LITZENBURG: 16 jsnot known.
17 Q. Okay. Why asaclinician would the 17 Q. Hodgkin disease, immunosuppression.
18 etiology of non-Hodgkin lymphomainterest you? |18 Anything else that you're aware of
19 A. Becauseit comesup virtually every 19 that causes non-Hodgkin lymphoma?
20 day inclinic. 20 A. A number of different vira
21 Q. Okay. Areyou interestedin 21 infections can predispose to it.
22 modifiable things -- exposures more so than 22 Q. Okay.
23 unmodifiable? 23 A. They comein two different general
24 MR. JOHNSTON: Objection. Vague |24 subtypes. Onewhereyou actually have the virus
25 25 driving the lymphoma, such as reactivation of

and compound.
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Page 36

1 Epstein-Barr virus, or, two, HIV which actually 1 testify on whether achemical can cause
2 acts an immunosuppressant. It doesn't cause the 2 non-Hodgkin lymphoma, and you can't name asingle
3 lymphoma cellsto proliferate and give rise to 3 published meta-analysis on the topic?
4 lymphoma. It suppresses the immune system. 4 MR. JOHNSTON: Objection.
5 Again, if you suppress the immune 5  Argumentative.
6 system with HIV, when you treat that successfully | 6 Counsel laughed when he asked the
7 with the, you know, great therapies we have 7 guestion let the record reflect.
8 today, then these lymphomas tend to regress or 8 THE WITNESS: Meta-anaysis,
9 not -- not occur. 9 while of some use in the epidemiology,
10 Q. Other than diseases, malignancies, 10 fieldisnot something | would rely on
11 and medical treatments, are you aware of anything |11 when | have a prospective cohort study.
12 that can cause non-Hodgkin lymphoma? 12 BY MR. LITZENBURG:
13 MR. JOHNSTON: Objection. Vague. 13 Q. Isthatano?
14 THE WITNESS:. Thereisemerging 14 MR. JOHNSTON: Again, let the
15 evidence from the American Health Study 15 record reflect that counsel laughed.
16 that's recently published that implicates 16 BY MR. LITZENBURG:
17 certain insecticidesin thisregard. 17 Q. Isthat answer ano?
18 BY MR. LITZENBURG: 18 A. | donotrely on meta-analysis of
19 Q. Okay. Soarethere some 19 retrospective studies when | have arobust
20 jnsecticides that you would advise a patient to 20 prospective cohort study.
21 gtop using if they asked? 21 Q. Okay. What other papersdid you
22 MR. JOHNSTON: Objection. 22 jgnore?
23 Assumes facts not in the record. 23 MR. JOHNSTON: Objection.
24 THE WITNESS: Right. | -- 24 Argumentative. Misstates the record.
25 MR. JOHNSTON: Anda 25 THE WITNESS: | considered the
Page 35 Page 37
1 hypothetical. 1 paperson my Materials Considered List.
2 THE WITNESS: | agree. | would 2 Y ou would have to provide me with
3 need amore detailed or amore focused 3 examplesthat weren't on there and ask me
4 question to answer it meaningfully. 4 gpecifically why | did not look at it.
5 BY MR. LITZENBURG: 5 BY MR. LITZENBURG:
6 Q. How many meta-analyses have been 6 Q. Canyounameasingle positive
7 published on the topic with which you have 7 paper?
8 concerned yourself in thislitigation? 8 A. Positivein what respect?
9 A. Intheissue of glyphosate and NHL? 9 MR. JOHNSTON: Yeah. Objection.
10 Q. Uh-huh. 10 Vague.
11 A. Yeah. | did not rely on these 11 BY MR. LITZENBURG:
12 meta-analyses to -- to come to my conclusion, my |12 Q. Itreached astatistically
13 expert opinion. 13 gignificant result for the association of
14 What | did with them iswhat | did 14 glyphosate and non-Hodgkin lymphoma?
15 with every review article and the IARC report 15 MR. JOHNSTON: Objection. Vague.
16 jtself isthat | used them to be sure | wasn't 16 THE WITNESS: | do not recall a
17 missing any peer-reviewed published primary data |17 case-control study examining glyphosate
18 that would influence my opinion. 18 and NHL that showed a statistically
19 Q. Doctor, how many meta-analyseshave |19 significant increased odds ratio after
20 been published on thistopic? 20 adjustment for other pesticides.
21 A. | can't give you an exact number. 21 BY MR. LITZENBURG:
22 Q. Canyou name asingle one? 22 Q. Sohow many do exactly that, what
23 A. |1 didnot rely on meta-analyses for 23 you just said? How many studies do that?
24 my opinion. 24 A. They --it'schallenging to do that
25 Q. Dr. Fleming, you're here today to 25

because you have to have alot of patients
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1 enrolled inthe study. Again, thisiswhy you 1 MR. JOHNSTON: Go with a compound
2 need a prospective cohort study. 2 question.
3 Q. Dr. Fleming, how many studies meet 3 BY MR. LITZENBURG:
4 the criteriathat you just set forth? 4 Q. You saidthat in order to answer
5 A. TheAgricultural Health Study does. 5 this question, isthat correct, that you would
6 Q. Okay. Andwhat -- that'sa 6 haveto look at a case-control study?
7 case-control study? 7 MR. JOHNSTON: Yeah. | think
8 A. No. No. | don't -- thereisn'ta 8  you're asking your -- what you said.
9 case-control study that | have had the 9 BY MR. LITZENBURG:
10 opportunity to review that | know of that showsa |10 Q. Inorder to answer the question, are
11 datigtically significant increase in odds ratio 11 you telling us you would need a case-control
12 after confounding factors have been taken into 12 study examining glyphosate and NHL that adjusted
13 account. 13 for other pesticides?
14 Q. Areyou aware of any case-control 14 MR. JOHNSTON: Objection. Vague.
15 gtudies examining glyphosate and NHL that adjust |15 What question?
16 for other pesticides? 16 THE WITNESS: Again, I'm not sure
17 MR. JOHNSTON: To the extent you 17 what your question is.
18 recall. 18 BY MR. LITZENBURG:
19 THE WITNESS:. Not to the extent | 19 Q. What was -- what was -- when you
20 recdl. I'd haveto review the specific 20 gave me that -- that description, what were you
21 datayou're talking about. 21 taking about, Doc?
22 BY MR. LITZENBURG: 22 MR. JOHNSTON: Objection.
23 Q. Dr. Fleming, what are you here to 23 Improper. Argumentative.
24 tell ustoday? 24 BY MR. LITZENBURG:
25 MR. JOHNSTON: Objection. 25 Q. Acase--
Page 39 Page 41
1 Argumentative. 1 MR. JOHNSTON: You're asking
2 He's here because you 2 guestions. He's giving answers, counsel.
3 subpoenaed -- you served a notice of 3 Soask him aquestion and then he'll give
4 deposition on him. He's not here to tell 4 youan answer.
5 you anything. 5 BY MR. LITZENBURG:
6 BY MR. LITZENBURG: 6 Q. A case-control study examining
7 Q. Youcantnameasingle 7 glyphosate and NHL with adjustment for other
8 meta-analysis on thistopic, you can't name a 8 pesticides.
9 single positive paper on thistopic, and you 9 A. Right. | did not --
10 can't name a single study that meets the criteria |10 Q. Whenyou --
11 that you just set forth? 11 A. 1did not seethat, and the reason |
12 MR. JOHNSTON: Objection. 12 -- and this-- thisis conjecture is the reason
13 Misstates the record. Argumentative. 13 isthat most of these case-control studies did
14 THE WITNESS: The AHS study does |14 not have an adequate number of patients to
15 correct for pesticide exposure. 15 adequately control for al the additional
16 BY MR. LITZENBURG: 16 exposures.
17 Q. Okay. And wherewasthe AHS study |17 Q. Soyoulooked at zero studies --
18 published? Any published results of that? 18 A. | looked --
19 A. The-- there are severa published 19 Q. --that could answer this question
20 results. Thefirst oneis De Roos 2005. 20 to your satisfaction?
21 Q. Okay. And that was a case-control 21 A. 1looked at every study that's on my
22 gtudy? 22 MCL.
23 A. No. Thiswas cohort study. 23 Q. Okay. What --
24 Q. Okay. Let'sseeif we can get an 24 A. And| considered every study on MCL,
25 25

answer to that last question.

and the only human epidemiology study | placed
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1 any weight on was the AHS study. 1 MR. JOHNSTON: Wait aminute.
2 Q. Itwasnot acase-control study? 2 Hold on. Hold on. | need to take a break
3 A. No. 3 before he can answer that question.
4 Q. Okay. 4 MR. ESFANDIARY: Not when a
5 A. Itwasacohort study. 5 guestionis pending.
6 Q. Okay. Sowhat wasall that about 6 MR. JOHNSTON: Wéll, then |
7 how you needed a case-control study to answer the | 7 instruct him not to answer the question.
8 question? 8 MR. ESFANDIARY: On what grounds,
9 MR. JOHNSTON: Objection. He 9 counsel ?
10 didn't say that. You said that, counsel. 10 MR. JOHNSTON: On the grounds
11 Objection. Misstatesthe record. 11 that you here are noticed under the
12 THE WITNESS: If you showed me a 12 federal system -- federal case. Hedid
13 case-control study that could address this 13 not offer a case-specific case in any
14 issue of confounding variables, 14 federal cases.
15 gpecificaly the use of other pesticides, 15 MR. LITZENBURG: WEe're not asking
16 it could theoreticaly, you know, be 16 about what his opinion is.
17 important, but none of these studies 17 MR. JOHNSTON: You can't ask him
18 adjusted for that. 18 whatever you want.
19 BY MR. LITZENBURG: 19 MR. ESFANDIARY: Yeah, we can.
20 Q. And none has been done to date to 20 MR. LITZENBURG: I'm not asking
21 your knowledge; right? 21 him about his opinion in his report.
22 A. Correct. 22 MR. JOHNSTON: Thisline of
23 MR. JOHNSTON: Objection. Vague. 23 questioning is improper.
24 BY MR. LITZENBURG: 24 MR. LITZENBURG: | can't ask him
25 Q. Okay. Soisit morefair to say 25 about other expert reports?
Page 43 Page 45
1 that you don't know whether or not non-Hodgkin | 1 MR. JOHNSTON: Y ou know what the
2 lymphoma can be caused by glyphosate or isit 2 answer is. You know what -- that he
3 more-- or isyour opinion actually that it 3 provided a declaration in Dee Johnson.
4 cannot cause non-Hodgkin lymphoma? 4 MR. LITZENBURG: | can't ask him
5 MR. JOHNSTON: Objection. 5 about other expert work, Bob?
6  Misstatesthe legal standard. Asked and 6 MR. JOHNSTON: What? In this
7 answered. 7 case?
8 THE WITNESS: My opinionisitis 8 MR. LITZENBURG: That he has
9  not known. 9  done
10 BY MR. LITZENBURG: 10 MR. JOHNSTON: Anywhere? An
11 Q. Okay. Andso haveyoulookedatany |11 expert opinion anywhere on anything?
12 case specific -- are you going to be a 12 MR. LITZENBURG: Yeah. Doyou
13 case-specific expert in thislitigation? 13 know if there's federal rules about
14 MR. JOHNSTON: Objection. You 14 disclosing expert work? What do you think
15 have his expert report, counsdl. He has 15 isthe --
16 no case-specific opinions. 16 MR. JOHNSTON: Sorry. That
17 THE WITNESS: | have not been 17 wasn't your question. Y our question was
18  askedto do any futurework in a 18  gpecifictothiscase. If you want to ask
19 case-specific matter. 19 him if he's ever asked -- offered a
20 BY MR. LITZENBURG: 20 case-specific opinion ever in any case,
21 Q. Haveyou looked at anybody's medical |21 I'll let him answer that question.
22 recordsin the context of this glyphosate/Roundup |22 BY MR. LITZENBURG:
23 |itigation? 23 Q. Haveyou been retained to perform
24 A. Oh, okay. Sure. | understand the 24 expert work on specific patients in the context
25

guestion.

25 of this glyphosate litigation?
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1 A. | have been asked to review one very 1 MR. JOHNSTON: Objection. Vague.

2 gpecific question in one case. 2 Hypothetical.

3 Q. Okay. Anddidyou look at whether 3 BY MR. LITZENBURG:

4 glyphosate could contribute to his non-Hodgkin | 4 Q. Okay.

> lymphoma? 5 A. No.

6 MR. JOHNSTON: I'm going to 6 Q. Soinorder for you to determine

7 object to this, counsel. The question 7 whether glyphosate contributed to a person's

8 that he provided a declaration on you know | 8 non-Hodgkin lymphomaor not, you don't need to

9  hasbeenresolved. You guys have agreed 9 look at any of their medical records; isthat --

10 onatria schedule. 10 isthat true?
11 Y ou know that that was not a 11 MR. JOHNSTON: Objection,
12 causation issue. It was aquestion of 12 counsel. You're confusing the issue of
13 life expectancy for someone with NHL. 13 general causation and specific causation.
14 These are improper questionsin this 14 He is here on general causation.
15 deposition. 15 That'swhat hisreport isabout in this
16 MR. LITZENBURG: Bab, I think 16 litigation. | object to these questions
17 you've said more words on therecordtoday |17  asoutside the scope of his report.
18 than Dr. Fleming has. 18 BY MR. LITZENBURG:
19 BY MR. LITZENBURG: 19 Q. Hedidn't tell you not to answer.
20 Q. With that preamble from your 20 Hejust gave you along-winded way to answer, but
21 counsel, do you want to answer the question -- |21 I'll ask the question again.
22 MR. JOHNSTON: And I'm objecting |22 In order for you to determine
23 to this question. 23 whether glyphosate contributed to a specific
24 BY MR. LITZENBURG: 24 person's lymphoma, you wouldn't need to look at
25 Q. -- of whether or not you've looked 25 their medical records at all, would you?
Page 47 Page 49

1 at apatient's records with an eye towards 1 MR. JOHNSTON: You'd haveto have

2 whether glyphosate contributed to his non-Hodgkin | 2 evidencethat it causesit first, counsel.

3 lymphoma? 3 You haven't -- that's what he's here to

4 MR. JOHNSTON: Go ahead. 4 talk about.

5 THE WITNESS: | havelooked at a 5 MR. LITZENBURG: Bob, you just

6  single patient's record in one context 6 literally answered the question. There's

7 only, and that was to provide my 7 no objection. You literally answered the

8  professiona opinion on whether this 8  question with a statement.

9 individual was expected to live less than 9 MR. JOHNSTON: I'm objecting that
10 six months. 10 thisisan abusive question. Y ou know the
11 BY MR. LITZENBURG: 11 scope of hisreport. The scope of his
12 Q. Was-- 12 report isgenera causation. He says
13 A. That wasthefocusof it. The-- 13 there's no evidence of general causation.

14 any other aspect of it was beyond the scope of 14 So you're asking a question that

15 the evaluation | was asked to perform. 15 isbeyond the scope of this report.

16 Q. Washeapediatric patient? 16 BY MR. LITZENBURG:

17 A. No. Hewas40 -- is47 years old, 17 Q. Dr. Fleming, isthere anything that
18 approximately. 18 you could know about a patient that can cause
19 Q. Okay. Here'sthe question I'm 19 you -- cause you to conclude that glyphosate
20 interested in. 20 exposure contributed to their non-Hodgkin

21 Would there be anything within a 21 lymphoma?

22 person's medical records or medical history that 22 MR. JOHNSTON: Objection. Calls
23 could lead you to conclude that glyphosate 23 for speculation. Hypothetical.

24 contributed to their non-Hodgkin lymphoma? 24 THE WITNESS: | am not aware of
25 A. Would there ever? Absolutely no. 25

any credible scientific evidence that
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Page 50
links glyphosate exposure to the
development of NHL --
BY MR. LITZENBURG:

Q So--

A. --inagenera sense.

Q. Soif you're answering that question
for any specific patient, you don't need to look
at anything, their medical record, their medical

history, their exposure history?

MR. JOHNSTON: Objection.
Hypothetical. Vague. Speculation. Go
ahead.

THE WITNESS: | would agree. If
| --if | wereto offer a specific
causation opinion, which | have not ever
offered for glyphosate and NHL, | would
want to look at all the potential records
| could.

BY MR. LITZENBURG:
Q. Andsoif -- no, I'm asking.

Y ou understand that the plaintiffs
in thislitigation are not looking at other
chemicals, right, or other products?

MR. JOHNSTON: Objection. Vague.
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THE WITNESS: Please repeat the
whole question.
BY MR. LITZENBURG:

Q. Areyou ableto answer the question
of whether or not glyphosate can contribute to
non-Hodgkin lymphoma?

MR. JOHNSTON: Objection. Asked
and answered repeatedly.

THE WITNESS: | am not aware of
any credible scientific evidence that

links glyphosate exposure to the

development of NHL.
BY MR. LITZENBURG:

Q. Anduntil you become aware of such
credible evidence, you would continue to advise
pediatric patients, for example, with lymphomato
continue to use glyphosate?

A. | donot advise pediatric patients
in any capacity.

Q. How about adult patients?

A. | would not advise adult patients
one way or another about glyphosate.

Q. Would you present this expert report
to your department at the university?

25 THEWITNESS: | -- I'm not -- I'm 25 A. Happily.
Page 51 Page 53
1 not aware of the scope of thislitigation. 1 MR. JOHNSTON: Objection. Asked
2 BY MR. LITZENBURG: 2 and answered.
3 Q. Okay. So backing up. 3 BY MR. LITZENBURG:
4 Y ou said that you don't know whether 4 Q. Okay. All right. Who told you --
5 glyphosate can cause non-Hodgkin lymphoma; is| 5 how did you come up with this method of the two
6 that correct? 6 maps and the overlays?
7 A. | saiditisnot known. 7 A. | reviewed the medical literature,
8 Q. Okay. 8 recognized that the AHS study was the gold
9 9
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A. Meaning thereisno credible
scientific evidence supporting a rel ationship.
Q. Itisnot known?
A. What --
MR. JOHNSTON: Hold on.
Objection. Vague.
Isthat agquestion or a
statement?
BY MR. LITZENBURG:
Q. Wadll, complete that sentence. Itis
not known --
MR. JOHNSTON: Hejust --
BY MR. LITZENBURG:
Q. --that what?
MR. JOHNSTON: Objection. Asked
and answered. You canread it. It'son
the screen. Go ahead.
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standard of a prospective cohort study that could
adjust for these pesticides, and it did not show
any increase in relative risk for individuals
exposed to glyphosate.

So at this point, to think about
thisissue further after having reached that
scientific conclusion based on that data, |
decided could there be other data sets out there,
perhaps not necessarily linked together to
address this question, that | could query to find
out if there were, what would, you know, the
expected associations you would see if there was
some linkage.

So the answer to that question was
yes, and | was able to take the NCI data at the
county level for the incidence of non-Hodgkin's
lymphoma and, again, thisis arobust data set.
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It just allows you basicaly to --
to bring up that one graph -- al the
calculations have been done for you -- and
basically compare that to the US Geol ogical
Services map of glyphosate usage in the United
States.

And if there were to be some
potential linkage, one would expect that high
levels of glyphosate would correspond to ahigh
incidence of NHL nationwide.

Q. How much time did you spend reading
scientific papersin this case?

A. Which case? Theentire? You mean
-- you mean on the entire case? It's-- it's
hard to quantify that.

Q. Youdon't know?

A. Some papers| looked at, you know,
very quickly. Read the abstract, read the title,
decided in my expert opinion it was not worth
pursuing further. There were others| read in
more detail, and there were others | read several
times.

Q. Dr.Feming--

A. Itjust-- it al depends.

Q. Yeah. Other than De Roos 2005, how
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oversimplified in only considering a few
variables?

MR. JOHNSTON: Objection.

Misstates his testimony.

THE WITNESS. No. | am
suggesting it doesn't provide
statistically significant data indicating
a clear relationship between glyphosate
and NHL.

BY MR. LITZENBURG:

Q. And no study has been performed to
date that could -- regardless of what the data
generated was -- could provide that data for you
to convince you otherwise?

A. Once--

MR. JOHNSTON: Objection. Vague.

THE WITNESS. The AHS study does
avery comprehensive look at all the
pesticides in this, you know, important
prospective study.

BY MR. LITZENBURG:

Q. How much time did you spend looking
at the AHS study?

A. Again, | didn't have a particular
timerun. I'velooked at it on several different
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many -- what other papers did you read several
times?

A. | looked at the case-control
studies.

Q. What werethey?

A. They arelisted here. There's about
five of them.

Q. Okay. Canyou name one off the top
of your head?

A. Sure. Eriksson '08.

Q. Okay. And that was apositive
study; correct?

MR. JOHNSTON: Objection. Vague
asto "positive.”

THE WITNESS: Inmy view -- in my
view, it was a hypothesis-generating study
that did not show a statistically
significant relationship between
glyphosate exposure and NHL when even
corrected for the -- the multivaried
analysis, which was a short list of
variables and did not include all the
other potential exposures.

BY MR. LITZENBURG:
Q. Your criticismisit considered and

© 0 N o o~ WN PP

=
o

11

Page 57
occasions for different -- different lengths of
time.

Q. Okay. How much time did you spend
looking at the AHS study versus the two published
meta-analyses?

MR. JOHNSTON: Objection. Calls
for speculation.

THE WITNESS: Again, | decided
early on to use meta-analysis as | would
any other review article.

So | read the title and the
abstract and then went immediately to the
reference section just to make sure that
they did not reference in that manuscript

any, you know, any primary datain the

literature that | had missed.
BY MR. LITZENBURG:

Q. What review articles on this subject
were written by Monsanto employeesin part?

A. |am--agan, review articles|
used simply to look.

| didn't -- | did not base my

scientific opinion on the opinions provided in
any review article, and that would include the
IARC monograph and any review articles on this
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1 topic. Sol did not -- | did not delve into 1 BY MR. LITZENBURG:
2 those details. 2 Q. Okay. How much time have you spent
3 Q. Would you be comfortable presenting 3 thisweek on thislitigation?
4 to aprofessiona organization of internal 4 A. Thisweek?
5 medicine physicians and telling them that in your | 5 Q. Uh-huh.
6 opinion glyphosate cannot contribute to 6 A. Whattimeisit now?
7 non-Hodgkin lymphoma? 7 MR. JOHNSTON: 10:08.
8 MR. JOHNSTON: Objection. 8 BY MR. LITZENBURG:
9 Misstates his testimony and asked and 9 Q. It'sl0am.
10 answered. Go ahead. 10 A. Reviewing my report, reviewing
11 THE WITNESS: | would be 11 documents, sitting here today, maybe four hours.
12 comfortable testifying to any professional 12 Q. You've been here -- you got here
13 Dbody that based on the available 13 before 6 am. today?
14 gientific evidence that thereis no 14 A. No.
15 credible association between glyphosate 15 Q. Okay. How long have you spent --
16 and NHL. 16 A. Yes Wdl, I didnt-- 1 didn't
17 BY MR. LITZENBURG: 17 arrive today.
18 Q. Would you use those two maps? Would |18 Q. How long have you spent meeting with
19 you present those to professional organization 19 the defense lawyers for Monsanto this week?
20 physicians? 20 A. Thisweek. Again, | can't giveyou
21 A. | would-- yes, I'd be very happy to 21 an exact number. A few hours.
22 present them, and I'll tell you why. Because 22 Q. Okay.
23 they -- they areillustrative of the point. So 23 MR. JOHNSTON: Counsel, we've
24 the literature does not support an association. 24 been going about an hour. Assoon asyou
25 Let'slook beyond the literature. 25 get to aconvenient point, can wetake a
Page 59 Page 61
1 Let'slook at huge data sets we have and let's 1 break?
2 |ook at very obvious questions we can answer. 2 MR. LITZENBURG: Yeah, sure.
3 So those two maps have to be looked 3 Give me one or two more minutes and that's
4 at in context of the additional data on incidence 4 agood idea.
5 of NHL and, put together, they tell you that as 5 MR. JOHNSTON: Sure.
6 glyphosate usage has increased over time, NHL 6 BY MR. LITZENBURG:
7 incidence has plateaued and then fallen off. 7 Q. Allright. I'mlooking at your
8 Interesting but doesn't address 8 invoices. Infact, I'll give you acopy of
9 local regional differencesin the use of 9 that --
10 glyphosate. Well, gee, isthere any way we can 10 A. Sure
11 addressthat? Just to get anidea, an 1 Q. --asExhihit 2.
12 jllustrative example, and the answer is yes. 12 (Document marked for
13 Asit turns out US EPA have a map of 13 identification purposes as Fleming Exhibit
14 glyphosate use. The NCI has avery handy map of |14 20-2.)
15 county incidence of NHL. 15 THE WITNESS: (Reviewing
16 Q. How muchtimedid you spend priorto |16 document).
17 thisweek working on this case? 17 MR. JOHNSTON: Do you have a copy
18 A. Prior to which? Thisweek? 18 for me, counsel?
19 Q. Thisweek, yeah. 19 MR. LITZENBURG: Y eah.
20 A. Onwhat? I'msorry. Couldyou 20 MR. JOHNSTON: Thank you.
21 complete the question? 21 BY MR. LITZENBURG:
22 Q. The Roundup lymphoma litigation. 22 Q. Allright. We'relooking at
23 MR. JOHNSTON: Objection. Vague. |23 Exhibit 2.
24 THE WITNESS: | would have to 24 Do you recognize what thisis?
25 ook at my invoices and add them up. 25 A. Yes
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1 Q. Whatisit? 1 that that is another case that we have separate
2 A. Itisacollection of billings| 2 fromthis.
3 have submitted for my time working on this 3 Prior to drafting your report on
4 question of NHL. 4 this, once you relied on the medical literature,
5 Q. Andwereyou contacted before -- 5 how much time did you spend reading the medical
6 there'saretention letter dated January of 2017. 6 literature?
7 Did you have any contact with the 7 A. Again, | did combinations of
8 lawyers from Hollingsworth prior to 2017? 8 draft -- where it says "draft report,” draft
9 A. | beievein--yes. Yes. | 9 report includes reading the literature and taking
10 helieve at some date -- | can't tell you when -- 10 notes. | did not break out that -- those times
11 inrelatively late 2016, | was called up and 11 gpecifically.
12 asked what | thought about the -- about providing |12 Q. Waédll, you wrote "literature review"
13 an expert report on the etiology of lymphoma. 13 onthefirst page 3/9/17; right?
14 Q. Okay. When did they contact you? 14 A. Uh-huh.
15 A. Agan,l - 15 Q. Okay.
16 MR. JOHNSTON: Objection. Asked 16 A. Yeah
17 and answered. 17 Q. Andthat'syou put 2.25 hours there;
18 THE WITNESS: | can't giveyou an 18 right?
19 exact date. 19 A. Right.
20 BY MR. LITZENBURG: 20 Q. Allright. Between March of 2017
21 Q. Okay. Andyou agreed to -- to write 21 and when you began drafting this report say in
22 areport on whether or not Roundup could cause |22 June 1 of 2017, you'll agree with me that's the
23 cancer? 23 first timeit saysthat you were drafting?
24 A. | agreed to do severa things. 24 A. Wedl, lsee--1seea
25 Hollingsworth has used me as aresource for 25 teleconference on May 17th. So that would be
Page 63 Page 65
1 general information on the biology of lymphoma, 1 pefore.
2 the treatment of lymphoma. 2 Q. Wereyou taking dictation, sir, with
3 I've answered a great many of their 3 that time?
4 questions that are, you know, not necessarily 4 MR. JOHNSTON: Objection.
5 directly in this report because they were, you 5 BY MR. LITZENBURG:
6 know, | provided general expertise on -- on the, 6 Q. Didyoutakeany --
7 you know, clinical management of -- of NHL. Sol | 7 MR. JOHNSTON: Vague.
8 did agreat -- agreat many thingsthat are 8 BY MR. LITZENBURG:
9 reflected here. 9 Q. --dictation from the Hollingsworth
10 Q. Okay. Andwhenwelook at this 10 lawyers?
11 packet, things that say Johnson versus Monsanto, |11 MR. JOHNSTON: Objection. Well,
12 that was -- that was work on a specific case; 12 first of al, we have an agreement in this
13 right? 13 casethat you're not going to ask about
14 A. A specific case addressing avery 14 the substance of communications with the
15 gpecific issue. 15 counsd.
16 Q. What--so, and that'swhat I'm 16 So I'm going to object to that
17 getting at. 17 question and instruct him not to answer.
18 None of that time was spent 18 MR. ESFANDIARY: He's not talking
19 determining whether or not glyphosate is capable |19 about the substance. He's talking about
20 of causing non-Hodgkin lymphoma. 20 the contract.
21 That was spent looking at prognoses 21 MR. JOHNSTON: Yeah, heis. He's
22 and medica records; is that right? 22 asking whether he took dictation from
23 A. Thatiscorrect. 23 counsdl isabout substance. So I'm not --
24 Q. Okay. So let's set aside anything 24 MR. LITZENBURG: No, I'm asking
25 about --

25 that saysit'sfor Johnson. You and | understand
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Page 66
MR. JOHNSTON: He's not going to
answer that question.
Just like you guys have objected
to similar questionsin prior depositions
so far, particularly the Weisenberger
deposition.
BY MR. LITZENBURG:
Q. Dr.Fleming --
MR. JOHNSTON: You want to ask a
different question?
BY MR. LITZENBURG:
Q. --didyou type anything out that
Hollingsworth asked you to verbatim?
MR. JOHNSTON: Objection.
That's -- look, you know the federa rules
prevent you from asking questions about
the creation of his expert reports. That
is outside the scope of the rules and the
agreement in this case.
I'm instructing you not to
answer.
MR. LITZENBURG: You're
instructing him not to answer --
MR. JOHNSTON: Yes| am.
MR. LITZENBURG: -- about
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Page 68
was on Johnson's. So strike that.
| basically at the end of the day
did not specifically put literature review or
document review down separately from, you know,
working on the report.
Q. Butyoudid?
A. 1did, but| did not do it
consistently because | learned that it wasn't
particularly important todo so. Sol -- |
basically changed, you know, | basically changed
the heading, if you will, and -- and billed the
time.
I'm paid for my time whether it's
reviewing the literature, having a
teleconference, or actually writing a report.

-- you went back and you changed?
No. | said on March 3rd or -- pard

me -- March 9, 2017, | had literature review. On
April 3rd, it says "meeting preparation."”

Meeting preparation almost certainly involved
some aspect of review of the literature | was

Q. Sowhendidyou ater these bills?
A. | have never altered these bills.
Q. Yousad--

A. |justsad--

Q.

A.

Page 67
anything about the creation of his expert
report?

MR. JOHNSTON: Whether -- yes,
that's what the federal rules provide.

MR. ESFANDIARY: That's not true.

MR. JOHNSTON: Communication
between counsel and the expert about the
report is protected under the federal
rules.

MR. LITZENBURG: Okay. Well, |
guess we'll mark that for later.

Prior to June 1st --

MR. JOHNSTON: That'sfine. If
you want to do that, we can go back and
re-depose all of the experts who you've
instructed not to answer on similar
17 grounds.

18 BY MR. LITZENBURG:

19 Q. Prior to June 1st of 2017, how many
20 times have you spent reviewing literature?

21 A. It'sdifficult to tell because only

22 oncein all of these pieces of paper in front of
23 meherecan| find -- well, let's see.
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Page 69

going to discuss when | met at Hollingsworth.

| did not break out meeting
preparation into literature review, you know,
drafting, you know, report or anything else. |
just -- | just gaveit that title which --

Q. Youdidn't do any drafting at al in
March or April of thisyear; right?

A. Youknow, assoon as| begin the
literature review and handwrite some notes,
that'sin my view beginning the -- that -- in my
view that's beginning the -- the draft report.

Q. Why didn't you write that?

A. Itjust did not seem important.

Q. Dr. Fleming, inthefirst 10 hours
you spent on this case, two of them were spent
looking at the medical literature; right?

MR. JOHNSTON: Objection.
Misstates his testimony. Vague. Asked
and answered.

THE WITNESS: The meeting
preparation from April 3, 2017 almost
certainly contains the component of
literature review.

24 Only acoupletimesdid | break out |24 | needed to put down the sort of
25 |iterature and document review. Actually, that |25  general subject matter for that -- for
Gol kow Litigation Services Page 18 (66 - 69)
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Page 70
that time period that -- that I've

recorded there, that 1.25 hours, and that

-- that is not meant to be a detailed, you
know, inclusive statement. It'sageneral
statement.

BY MR. LITZENBURG:

Q. Through June 3rd of 2017, you had
billed 57 hours in this case and two of them are
reviewing literature; isthat correct?

A. That'sbecause! did not
specifically, except in a couple of cases,
actually break out literature review from the
rest of the process.

Q. Dr. Fleming, between March and June
3rd -- up through June 3rd, you did not spend
more than 2.25 hours out of 57 hours looking at
the literature; isn't that correct? Isn't that
what you've written down?

MR. JOHNSTON: Objection.

Compound. Asked and answered.

THE WITNESS: I'd like --

MR. JOHNSTON: Misrepresentsthe
record.

THE WITNESS: I'd like to answer

1
2
3
4
5
6
7
8
9

10
11
12

Page 72

Q. Okay. Sothrough June 3rd, were
still at 2.25 hours of literature review; right?

A. My billings do not accurately
reflect the amount of time | spent reviewing the
literature. | was unaware that there would be
any need to do so.

Q. Your billings do not accurately
reflect the time you spent?

A. No.

MR. JOHNSTON: Objection.

Misstates his testimony. Go ahead.

BY MR. LITZENBURG:

Q. Goahead.

A. My testimony isthat my billings do
not accurately reflect each hour of literature
review as this was often done in the context of
writing the draft report, and there was no reason
to separate these out.

Q. Okay. By thetime that you started
drafting the report on June 1st of 2017, you had
spent some, geez, 60 -- no, 57 hours or so
working on this case, two of which were looking
at the medical literature; right?

A. Thatisnot correct.

25 it onemoretimeand say, | did not record 25 MR. JOHNSTON: Objection.
Page 71 Page 73
1 reviewing the literature other than when 1 Compound. Asked and answered.
2 itisrecorded. 2 Misrepresents the record.
3 However, the activities, such as 3 BY MR. LITZENBURG:
4 meeting preparation and draft report, 4 Q. Okay. Namemeagainasingle
5  oftenincluded literature reviews as part 5 meta-analysis looking at this question of the
6  of that. | wastold thereisno need to 6 association --
7 break it down into granular detail. So | 7 MR. JOHNSTON: Wait, counsel.
8 didn't. 8  Canwetake abreak?
9 BY MR. LITZENBURG: 9 BY MR. LITZENBURG:
10 Q. Okay. There'sfair -- 10 Q. -- between glyphosate and
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A. Sothere may have been -- there may
have been a couple instances where that's what |
primarily did for those 2.2 hours, and | did not
review any -- any other materialsand | did not
write too much down and that was purely just
perhaps -- you know, | can't speak to the
granular nature of that, but | did not mean to
exclude anything by the headings | have used in
my billing.

Q. Let'slook at the June -- that
second page, the June 3rd bill.

Between 5/5/17 and 5/25/17, all of
those entries are meetings with Hollingsworth
attorneys; right?

A. (Reviewing document). Yes.

non-Hodgkin lymphoma?
As soon as he answers that, we'll
take our break.

MR. JOHNSTON: Asked and
answered. Harassing the witness. He's
already talked with you about this.

THE WITNESS: | did not rely on
any meta-analysis to form my opinion.

BY MR. LITZENBURG:

Q. Do youknow if they exist? Canyou
name any?

A. | know they exist. | can't giveyou
authors, journals, and dates of publication off
the top of my head.

Q. Butyou're heretotell you us
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1 whether or not glyphosate can cause non-Hodgkin | 1 It will cause some patients to be cured, and
2 |lymphoma? 2 these areredly important end points, which in
3 A. I'mheretotel you that in my 3 many ways are actually kind of similar to what
4 medical expert opinion | find no credible 4 the epidemiology literature does with exposures
5 scientific evidence linking glyphosate to the 5 tovarious environmental agents.
6 development of NHL. 6 Q. Why does etiology matter to your --
7 Q. Allright. Let'stake abreak. 7 your treatment plan?
8 MR. JOHNSTON: Hold on. Before 8 A. Oh. Well, if somebody has had a
9  wedo that, | just want to mark for the 9 prior, you know, history of Hodgkin's disease and
10 record the fact -- or state for the record 10 chemotherapy, I'm going to think of their
11 that my instruction not to answer was 11 lymphomavery differently becauseit'sa
12 based on Pretrial Order 7 in this case, 12 secondary lymphoma, and this will not necessarily
13 Section B1, which provides: 13 be cured by the standard chemotherapy we would
14 No party will seek discovery of 14 giveif it was de novo disease.
15 any expert's notes, drafts of expert 15 Q. Okay.
16 reports, or communications with counsel. 16 A. Thisistruefor anumber of
17 And also on Federal Rule of Civil 17 secondary malignancies.
18 Procedure 26(b)(4)(B) and (C) which 18 Q. What chemicals cause non-Hodgkin
19 provides that communications with 19 |lymphoma?
20 counsel -- between an expert and counsel 20 A. lam--
21 arenot discoverable. 21 MR. JOHNSTON: Objection. Beyond
22 THE VIDEOGRAPHER: Timenowis |22  thescope of hisreport.
23 10:22. We are going off the record. 23 THE WITNESS: Yeah. | was-- |
24 (A brief recess was taken.) 24 was asked to address glyphosate and NHL.
25 THE VIDEOGRAPHER: Thetimenow |25 Hodgkin's disease is, as you know, a
Page 75 Page 77
1 is10:38. We are back on the record. 1 completely separate disease entity.
2 Thisisthe beginning of Disk No. 2. 2 BY MR. LITZENBURG:
3 BY MR. LITZENBURG: 3 Q. Do you hold the opinion as a cancer
4 Q. Dr. Fleming, would you agree with me 4 doctor, oncologist, that any chemical is capable
5 that correlation and causation are not the same 5> of causing non-Hodgkin lymphoma?
6 thing? 6 MR. JOHNSTON: Objection. Beyond
7 A. It, again, depends on the -- on how 7 scope of hisreport.
8 you defineit. There's severa different -- 8 THE WITNESS:. Again, I've been
9 different ways to define "causation.” 9  focusing on glyphosate and NHL.
10 Q. Arecorrelation and causation the 10 BY MR. LITZENBURG:
11 samething? 11 Q. Okay. What hasthe science
12 A. | donot believe they are, no. 12 disclosed on Hodgkin's lymphoma?
13 Q. Okay. Canyou tell me, please, how 13 MR. JOHNSTON: Objection. Beyond
14 do we determine causality in humans? What isthe |14 the scope of his report.
15 generally accepted way that cancer doctors do? 15 THE WITNESS: Thereare
16 A. Cancer doctors do this by, you know, 16 associations between certain pesticides
17 linking, you know, various outcomes with various |17 and NHL that are listed in my report.
18 exposures and looking for statistically 18 BY MR. LITZENBURG:
19 significant differences in those outcomes, and we |19 Q. Isthereisan association between
20 do it for the most part obviously in the setting 20 glyphosate and NHL in the literature?
21 of treatment for malignant disease. 21 A. Notintheliterature | chooseto
22 Q. And, again, I'm sort of talking more 22 rely on to formulate my report.
23 -- well, why isit important to your treatment? 23 Q. Okay. What are the Bradford Hill
24 A. Wadll, becauseif the treatment 24 criteria?
25 25 A. TheBradford Hill criteriaare a

works, it will cause more patients to survive.
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Page 78
list of criteriathat are named after their
author which basically have been set up to guide
epidemiologic studies.
Q. Okay. What are they?
A, Wwdl--
MR. JOHNSTON: Objection. Beyond
the scope of hisreport. Go ahead.
THEWITNESS: | -- again, | do
not use Bradford Hill on aregular basis.
| use related evidence-based medicine
algorithms on aregular basis, which are
very similar to Bradford Hill.
BY MR. LITZENBURG:
Q. When you perform --
A. Any of them are.
Q. --likeregression analyses
yourself; is that what you're saying?
A. No.
Q. Oh, okay. Well, answer.
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Page 80
Q. How many other chemicals did you
read studies on -- let's see. How many other --
yeah. How many other chemicals did you study the
causality of these articles that don't even
mention glyphosate?
MR. JOHNSTON: Objection.
Assumes facts not in the record and goes
beyond the scope of his expert report.
THE WITNESS: What | didin terms
of the scope of my expert report was to
look at NHL outcomes that were from the
AHS study.
So there was this pesticide
Alavanja 2014, and there was a second very
interesting study looking at allergies and
their effect on the risk of NHL. This
would be Hofmann 2015.
BY MR. LITZENBURG:
Q. Those are the two papers not

20 A. Whenl -- when | look at, you know, 20 mentioning glyphosate that you relied upon?
21 the temporality of -- of exposures or 21 A. |rélied--
22 dose-responses, these sorts of things, they are 22 MR. JOHNSTON: Objection. Vague.
23 |isted as Bradford Hill criteria They'reaso 23 Go ahead.
24 criteriain evidence-based medicine, you know, |24 THE WITNESS: | relied upon -- |
25 going back many years. 25  did not rely upon these papers to draw my
Page 79 Page 81
1 Q. Sothereareno pesticidesthat in 1 scientific conclusion.
2 your opinion cause non-Hodgkin lymphoma? 2 | relied upon these papersto
3 A. Thereare pesticidesin arecent 3 show that there was plenty of evidencein
4 publication from the Agricultural Health Study 4 the AHS cohort of significant differences
5 that are statistically associated with atrend 5 in NHL outcome under certain
6 towardsincreased NHL. 6  circumstances.
7 Q. What arethey? 7 BY MR. LITZENBURG:
8 A. | refer back to my report for the 8 Q. Uh-huh. Do you know how
9 list and the citation. 9 Hollingsworth or Monsanto came to you as an
10 Alavanja 2014 published a report 10 expert?
11 pased on the AHS cohort that found that certain |11 A. | don't know the details of how they
12 subtypes of NHL were correlated to exposureto |12 did that, no.
13 lindane, permethrin, diazinon, Tribufos, and DDT. |13 Q. Youjust got acold call?
14 The authors concluded that while 14 A. Wdl--
15 pesticides from different chemical and functional |15 MR. JOHNSTON: Objection. Vague.
16 classes were associated with anincreased risk of |16 THE WITNESS: Yeah. Essentialy
17 NHL, not all members of agiven class were 17 -- essentially 1 was called up, yes, on
18 associated with an elevated risk of NHL, total 18 thetelephone and asked if | would be
19 NHL or its subtypes. 19 willing to review the question of NHL
20 Q. That's-- that study didn't look at 20 etiology in general and with a specific
21 glyphosate, did it? That paper 2014? 21 emphasis on glyphosate.
22 A. This paper was derived from the same 22 BY MR. LITZENBURG:
23 cohort, therefore, data set, if you will, asthe 23 Q. Okay. Who called you? Wasit
24 2005 De Roos publication that they did not 24 somebody from Hollingsworth?
25 25 A. Yes

address the question of glyphosate.
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1 Q. Okay. And that was late 2016 you 1 So we've got a known exposure
2 said? 2 time and dose and you've got -- you've got
3 A. Approximately, yes. 3 anoutcome, and the time between those two
4 Q. Okay. Why did you use, sir, 4 isyour latency period.
5 Bradford Hill criteriain your 9 -- 11-page 5> BY MR. LITZENBURG:
6 report? 6 Q. Doesthat vary -- that latency
7 MR. JOHNSTON: Objection. 7 period vary among cancers?
8  Misstates his report. 8 MR. JOHNSTON: Objection. Vague.
9 THE WITNESS: | didn't use the 9 THE WITNESS: | didn't review
10 Bradford Hill criteria 10 Jatency amongst cancer in general as part
11 | cross-referenced, asit says 11 of my expert report.
12 herein my report, a couple of the 12 BY MR. LITZENBURG:
13 Bradford Hill criteria, of whichthereare |13 Q. Dr. Fleming, do you know whether
14 nine. Specifically the biological 14 latency in solid organ tumorsis longer, about
15 gradient question or dose-response and the |15 the same as, or shorter than length for blood
16 temporality question, exposures, you know, |16 cancer?
17 predating the development of it. 17 A, dt--
18 And | did thisin the context of 18 MR. JOHNSTON: Objection. Vague
19 looking -- after looking at other expert 19 astothe exposure involved.
20 reports that have used Bradford Hill 20 THE WITNESS: It al depends.
21 criteriato make the argument that 21 Wed have to be much more specific.
22 glyphosate exposure increasestherisk of |22 BY MR. LITZENBURG:
23 NHL. 23 Q. It all depends on the cancer
24 So to make my report cogent with 24 subtype; right?
25 their reports, | restated the Bradford 25 MR. JOHNSTON: Objection. Vague.
Page 83 Page 85
1 Hill criteria, but | could have simply 1 Incomplete hypothetical.
2 just talked about temporality, biological 2 THE WITNESS: The subtypeisone
3 gradients, as| have provided that data 3 of many factorsthat you need to consider
4 in--insevera of thefiguresin my 4 when discussing latency. Sure.
5 report. 5 BY MR. LITZENBURG:
6 BY MR. LITZENBURG: 6 Q. It depends on what exposures there
7 Q. What proportion of your patients are 7 were?
8 you treating for non-Hodgkin lymphoma? 8 MR. JOHNSTON: Objection. Vague.
9 A. That'satough question. 9 THE WITNESS: It dependson a
10 70 percent. 10 great number of criteria.
11 Q. Okay. 11 BY MR. LITZENBURG:
12 A. 60 percent. | don't know. 12 Q. Okay. Well, youtold usinthis

13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Okay. Doyoutell your patients --
do you ever use the word "latency" in talking
with your patients?
A. Theterm seldom, if ever, comes up.
Q. What doesit meantoyou asa
scientist?
MR. JOHNSTON: Objection. Vague.
THE WITNESS: Latency to me means
the time from an exposure to an agent,
such as a chemotherapy agent for breast
cancer, and the development of a second
malignancy, such as AML, in patients who
are -- who are treated for breast cancer.
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paper that latency is 10 years?

A. I'msaying with the best available
datawe have, that's avery reasonable time frame
in which to expect lymphomato develop.

Q. Arethere children with lymphoma or
other blood cancers under the age of 10 that come
through your hospital ?

A. Not through my clinic, but I'm sure
they come through the hospital and the pediatric
clinics.

Q. Okay.

A. Of which | am not a part.

Q. Okay. All right. Tell ushow you
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1 arrived at this 10-year latency. 1 be significant variability init.
2 A. |l arrived at this 10-year latency by 2 | think an average time based
3 reviewing the literature for secondary cancers, 3 upon the datathat we do haveisa
4 which iswell established for the treatment of 4 reasonable time frame in which to -- to
5 solid tumors, and the development -- with a > begin to evaluate that.
6 variety of different chemotherapy agents, and the 6 BY MR. LITZENBURG:
7 development of secondary malignancies, whichare | 7 Q. Okay. Canyou give meacitation to
8 amost exclusively acute myeloid leukemia 8 atextbook or an article stating that a 10-year
9 Thereisrelatively little data on 9 latency isavalid assumption to -- to makein
10 NHL as NHL is not typically asecondary cancer in |10 terms of non-Hodgkin lymphoma?
11 patients that have been treated for other tumors. 11 A. Thereisvery little literature on
12 There are two notable exceptions to this. 12 |atency periodsin NHL in the scientific
13 One, as we've discussed, is the 13 literature.
14 development of NHL in patients that have 14 Q. Okay. Thisisnew work that you're
15 previously had Hodgkin's disease, and there are 15 doing here with these two maps?
16 additional reports thistime in the pediatric 16 A. I'msorry. New work?
17 literature just suggesting the development of NHL |17 Q. Yeah. Thisislikeanovel
18 that follows the treatment of a variety of rare 18 approach. Y ou agree with me?
19 pediatric tumors. 19 A. Taking robust data sets and querying
20 And these, you know, fit quite 20 them to seeif there's relationships is what
21 nicely with the, you know, the basic latency 21 we've done historically over time. Now, with
22 period, whichis, you know, inthesix to 10-year |22 high-powered computing and centralization of
23 range. Sothisisa-- | thought avery 23 databases, we can just do it much better.
24 reasonable place to start. 24 Q. Okay. Well, let'slook at these
25 Q. Itfitsquite nicely with the 25 maps on page 8 there.
Page 87 Page 89
1 conclusion that -- well, scratch that. 1 Is part of your opinion for this
2 Y ou hold the opinion that outside of 2 |itigation the fact that the noncorrelation of
3 the context of prior chemotherapy, radiation 3 these maps is supportive of non-causality of
4 therapy, and immunosuppression, the latency of | 4 glyphosate in non-Hodgkin lymphoma?
5 NHL isunknown; isn't that right? 5 A. The--
6 A. Itisnot well-defined, no. 6 MR. JOHNSTON: Objection. Vague.
7 Q. Do you hold the opinion that outside 7 THE WITNESS: Could you restate
8 of the context of prior chemotherapy, radiation | 8  the question?
9 therapy, and immunosuppression, the latency of | © BY MR. LITZENBURG:

NN R R R R R R R R B R
P O © 0 N O o b W N P O

22
23
24
25

NHL isunknown?

A. Outside of those contexts, yes, |
would agree with that statement.

Q. Okay. So anything where you are
factoring in latency in this 11-page report we
can set that aside, right, in terms of causality
and plausibility?

If it takes -- if you're making an
assumption about latency, we can set that aside
from your report; right?

MR. JOHNSTON: Objection.

Misstates his report.

THE WITNESS: Right. | would

disagree with that.

| think thereis no question that

latency exists. | think there's going to

=
o

11

Q. Whowasyour criticism of the
Eriksson 2008 study?

A. My criticism with that isthat the
difference in oddsratio did not survive
multivaried analysis.

Q. Okay. What's multivaried analysis?

A. Iswhen-- well, there's different
-- different definitions.

Q. Okay.

A. Inthe Eriksson paper, after
correcting for amodest handful of variables that
they thought may affect the outcome, the
statistical significance disappeared.

And then there's the other level
where | believe you need to correct for other
exposures that was not addressed in the paper at
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1 al. 1 data
2 Q. What exposure? 2 Q. Isthereany familial relationship
3 A. Other exposuresto pesticides -- 3 for non-Hodgkin lymphoma?
4 Q. Okay. 4 A. No.
5 A. --and othersthat was not fully 5 Q. Okay. Doesit depend on race or
6 addressed. 6 sex?
7 Q. Okay. Wdll, let'slook at these 7 A. Mentheincidenceisvery dightly
8 maps on page 8. 8 higher than women.
9 A. Uh-huh. 9 Q. Race?
10 Q. How many variables did you control 10 A. Theincidencein African Americans
11 for in this comparison? 11 and Hispanics is somewhat lower than itisin
12 A. | didn't control for variables. 12 Caucasians.
13 Thisis-- thisis-- thisis data 13 Q. Okay. What isthe incidence of --
14 that's, you know, thisis the best available data 14 well, are you aware of something called the
15 we have on glyphosate usage per the US Geological |15 "Hispanic paradox"?
16 Survey mapping, and thisis the best NHL 16 MR. JOHNSTON: Objection. Goes
17 incidence. 17 beyond the scope of his report.
18 And | have put them sideto side as 18 THE WITNESS: | have not heard
19 anillustrative point that there were many areas 19 that term before.
20 of very high glyphosate usage. | draw your 20 BY MR. LITZENBURG:
21 attention to the Central Valley of California, 21 Q. The heathy migrant effect?
22 and when you look there it at Fresno and 22 A. No.
23 Sacramento counties, they actually have a 23 Q. Theseare-- these are pillars of
24 relatively low incidence of NHL. 24 epidemiology when considering anything with an
25 Thisis not what one would 25 Hispanic population.
Page 91 Page 93
1 anticipate if there was a positive association 1 Y ou can't tell me what either of
2 between glyphosate exposure and NHL. Thisis 2 those are or stand for?
3 asotrue, you can see very clearly, in Central 3 MR. JOHNSTON: Objection to
4 Floridawhere there's a tremendous amount of -- 4 counsel'stestimony regarding what is a
5 of glyphosate usage, yet at the sametimethe NHL | 5 pillar of epidemiology. Improper
6 rates are quite low. 6 question.
7 So one would not anticipate this 7 THE WITNESS:. The datal
8 result if there was a positive association. Yet 8 presented here on glyphosate usage in the
9 hereitis. 9 United States and NHL incidence by county
10 Q. Canyou tell me some things about 10 is not detailed epidemiologic data.
11 the population -- let me back that up. 11 What it isisit's a snapshot of
12 What are the demographics of people 12 two factors. Glyphosate usage which
13 exposed to glyphosate in the Central Valley of 13 remains concentrated in agricultural areas
14 Cdlifornia? 14 and subsequent NHL incidence eight to 12
15 A. The demographics? 15 yearslater.
16 Q. Yeah 16 BY MR. LITZENBURG:
17 A. Residentsof -- of that area. Many 17 Q. Okay.
18 of them who work in the agricultural industry 18 A. That'sal thatis. I'mnot drawing
19 and, therefore, exposed to high levels of 19 any statistical or numeric conclusions from this.
20 glyphosate. 20 | am saying the expected association
21 Q. Okay. What proportion of those are 21 one might seeis often not seen, and that is
22 migrant workers? 22 pasically the extent to which this data could be
23 A. | don't know what percentage of 23 used as an illustrative example of that fact
24 migrant workers have, you know, high, low, or 24 only.
25 medium levels of exposure. I'm not aware of that |25 Q. Areyoutakingisitasixto
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Page 94
nine-year latency period you thought was a
reasonable one?
A. Sixtonine, eight to 10. |
chose --
Q. Whichone?
MR. JOHNSTON: Objection. Asked
and answered.
THE WITNESS: | don't -- | don't
think that there's a data-driven
distinction between six -- six to 10,
eight to 12. 1 think -- | think they're
overlapping and the same.
| think, you know, two years or
lessis different from eight to 10 and six
or eight to 12 and six to 10.
BY MR. LITZENBURG:
Q. Youthink that two yearsor lessis
different from six to 10?

A. Yeah, very likely. | think --

Q. That'syour professional medical
opinion?

A. This-- thisdoesn't --

MR. JOHNSTON: Objection.
Argumentative.
THE WITNESS: Yes. Thisdoesn't
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time and energy as you like doing it, but | think
it clearly illustrates the point that a positive
relationship is not evident in these two data
sets when you put them together. That'sall I'm
saying.

Q. Youthink that clearly illustrates a
point that there's no positive relationship?
These two maps?

MR. JOHNSTON: Objection. Asked
and answered.

THE WITNESS: | believe that
this -- these maps are illustrative of the
robust epidemiologic data we have in the
Agricultural Health Study which does not
indicate any clear association between
glyphosate usage and NHL.

BY MR. LITZENBURG:

Q. What doesthis have to do with the
Agricultural Health Study? Which of these maps
came from the Agricultural Health Study?

A. Neither. | am saying that --
Q. They illustrate the Agricultural
Health Study?
A. They --
MR. JOHNSTON: Objection.
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fall within the scope of a professional
medical opinion.

| am just saying that overlapping
ranges near 10 are similar, whereas,
something that is 80 percent less, namely,
two or 90 percent less, namely one year,
would be different.
BY MR. LITZENBURG:

Q. Youagree--

A. This-- I'msorry.

Q. Soyou agreethiscouldn't -- this
manner of approach could never be part of a
professional medical opinion?

A. No.

MR. JOHNSTON: Objection. Vague.
BY MR. LITZENBURG:

Q. Okay.

A. No, | disagree.

Q. Youdd--

A. Thisisanillustrative example of

the lack of correlation between glyphosate --
glyphosate use and NHL incidence using the best
available datathat allows one to, looking at a
snapshot, illustrate that -- that issue.

And you can -- you'd spent as much
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Page 97

Misstates his testimony.

THE WITNESS: They illustrate the
principal -- the principal finding of the
AHS study vis-a-vis glyphosate and NHL.

BY MR. LITZENBURG:

Q. You agree we should ask Aaron Blair
what the principal is of the Agricultural Health
Study rather than Dr. Fleming?

A. | think there'saprincipal finding
asit relates to glyphosate and NHL. I'm not
saying that that is the main focus of the H --
AHS study. That isthe focus upon which | was
asked to render an opinion.

Q. Okay. And --

A. And| used al available datato me
to test the hypothesis as to whether there could
be an association or what one would, you know,
look at what one would expect if there was an
association.

| used very robust databases and,

interestingly enough, there was no association.
Had we, you know, tried to associate cigarette
sales with lung cancer, this type of approach,
you know, would be -- would be successful. It
has not been successful in demonstrating any --
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Page 100

1 any link between the two here. 1 select different variables and different time
2 There is an absence of the expected 2 periods, and it plots the map for you.
3 outcomes here in several geographic areasif the | 3 So the folks at SEER have already
4 expectation was there was a positive 4 gone through the data, and they know which
5 relationship. Thereisno real evidence for it 5 parameters are reasonable to look at and which
6 here. 6 onesarenot. Andthisisapublicly available
7 Q. Haveyou doneamap for cigarette 7 database, and you can go in there and -- and look
8 sdes? 8 at these different parameters over time.
9 MR. JOHNSTON: Objection. Vague. | ° And asyou'll see dl racesare
10 Qutside the scope of hisreport. 10 included, non-Hodgkin's lymphoma for both sexes
11 THE WITNESS: I'm not aware of 11 included, and the year is 2008 to 2012. | could
12 any mapsfor -- for cigarettes. I'm 12 have chosen different races. | could have chosen
13 talking about data that's now many, many 13 (different diseases. | could have chosen just
14 yearsoldthat -- that correlated the -- 14 males. | could have chosen just females. But it
15 the commercial production of cigarettes 15 wasthat relatively narrow menu of choices.
16 and the subsequent rise in lung cancer. 16 | was, you know, couldn't ask it to
17 Where you're looking at, you 17 guery NHL in people with blue eyes because that
18 know, two disparate things and you put 18 was not a pull-down option. So they only let you
19 them together and you see arelationship 19 graphically represent what they have gone over
20 that you would anticipate from -- from 20 and fedl is accurate data.
21 your hypothesis which was that thetwo are |21 Q. Doestheincidence of the AIDS virus
22 linked. 22 affect the incidence of non-Hodgkin lymphoma?
23 BY MR. LITZENBURG: 23 A. No, absolutely not.
24 Q. Youjust told methat if you made a 24 Q. Autoimmune diseases have no
25 map of cigarette sales here, it would show 25 effect --
Page 99 Page 101
1 positive results. 1 A. That wasn't your statement, Sir.
2 A. ldidnot-- 2 Q. --onnon-Hodgkin lymphoma?
3 Q. Didyou meanthat? 3 A. That wasn't your question.
4 A. | did not mean to use the word 4 Q. Theincidence of AIDS does not track
5 "map." | did not say "map." 5 inany way the incidence of non-Hodgkin lymphoma?
6 | said cigarette -- commercial 6 A. Sir, you said does the incidence of
7 cigarette production in the United States at the 7 the AIDS virus track with that, and the answer is
8 turn of the last century was followed by an 8 no. It hasnot tracked with it now for more than
9 increasein lung cancer. Inlooking at those 9 15years.
10 types of kind of large picture statisticsis -- 10 Q. Okay. What auto --
11 jsuseful. 11 A. I'd be happy totell you why.
12 Q. Okay. 12 Q. What autoimmune diseases are closely
13 A. Andit can provide anillustrative 13 related with non-Hodgkin lymphoma?
14 example of arelationship. Not a statistically 14 A. Therésavariety of them listed in
15 epidemiologically-driven conclusion but, rather, 15 my -- in my report. Everything from Sjogren's
16 areal world conclusion that -- areal world data 16 syndrome to rheumatoid arthritis.
17 that can -- can aid that conclusion. 17 Q. Okay. And where do -- how do we
18 Q. Thissecond figure, it says"NHL 18 factor for autoimmune disease on this map?
19 incidence by county"? 19 A. Wdll, weactually don't, but
20 A. Yes 20 autoimmune disease distribution is not 80-fold
21 Q. Didyou -- did you pull this map 21 different asthe -- asthe -- or 25-fold
22 from somewhere or did you make it with datataken |22 different asthe glyphosate datais.
23 from somewhere? 23 So the difference of glyphosate and
24 A. What'sredly nice about the SEER 24 thedifference in incidences here are -- are of
25 programisit allows you to go ahead and to 25 a-- of adifferent magnitude.
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1 Q. Thisgivesusno data. It doesn't 1 many hours from rural areasto see me. And the
2 anything to do with -- 2 onething they had -- all had in common was that.
3 A. Wadl, it'slike comparing males and 3 And this would also be true of other
4 femaes. Your lifetimerisk of developing NHL if | 4 types of transplant programs and, again, the
5 you'remaleisabout 2.1 to 2.2 percent. If 5 distribution of rheumatologic diseases would
6 you'refemale, it's 1.8 percent. For simplicity, 6 likely follow that.
7 we say it's 2 percent overall. 7 Q. Doaoc, you'retelling methat your
8 Can you, you know, categorize it by 8 reason for that conclusion is anecdotal from your
9 sex? You can. Isit meaningful to do so? For 9 practice?
10 the most part not because these are very small 10 A. Conclusion of what? I'm sorry.
11 differences that would basically come out -- come |11 Q. How can you account for -- well,
12 out in the wash at the end of the day. 12 tell me what the rate of immunosuppressive
13 Q. You agree with methat this approach 13 therapy isin the Central Valley of Californiaas
14 doesn't take into account the distribution of 14 opposed to other placesin the country?
15 autoimmune disease? 15 Y ou answered something about all
16 A. | amnot aware of any data showing 16 thesefolksthat drive into your clinic.
17 marked regional differencesin autoimmune 17 A. Sure
18 diseases. 18 Q. What'sthat have to do with
19 Q. Youweren't aware of any data stream 19 anything? Isthat anecdotal evidence?
20 marked regional differencesin pesticide decision |20 MR. JOHNSTON: Objection.
21 until you looked at this data, were you? 21 Argumentative and vague.
22 MR. JOHNSTON: Objection. Vague. |22 THE WITNESS: | described to you
23 THE WITNESS: | would have 23 apopulation of patients | have alot of
24 hypothesized that glyphosate usage would 24 familiarity with on afirsthand basis who
25 be highest in agricultural areas. | then 25 are immunosuppressed and dispersed evenly
Page 103 Page 105
1 went and got the data which shows that and 1 throughout the country, evenly throughout
2 confirmed that hypothesis. 2 the state of Oregon, Southwest Washington,
3 BY MR. LITZENBURG: 3 Idaho, Northern California, in a
4 Q. What about immunosuppressive 4 rural/urban distribution.
5 therapy? Hasthat come forward on this approach? | 5 BY MR. LITZENBURG:
6 A. Immunosuppressive therapy, while a 6 Q. Didyou do anything to look into the
7 practical day-to-day problem in patients treated 7 incidence of immunosuppressive therapy in the
8 with significant degrees of immunosuppression for | 8 Central Valley of Californiawhen writing this
9 organ transplantation and rheumatologic 9 11-page report?
10 disorders, represent avery small percentage of 10 A. |didnot.
11 the US population and would not be expectedto |11 Q. Okay. Speaking of anecdotal and
12 gffect county-wide incidences of -- of NHL. 12 people driving into your clinic, you say you see
13 Q. What'stheincidence of that kind of 13 people from three states? |sthat about --
14 therapy in the Central Valley of California? 14 A. Wehad areferral base at the bone
15 A. Probably not much different than 15 marrow transplant program at OHSU that includes
16 jt -- thanitis, you know, north or south of 16 Southwest Washington and Idaho and individuals
17 that, or if there isadifference, it'savery 17 who were far enough north in Californiathat they
18 modest difference. 18 were part of our referral base, yes.
19 Q. Didyoulookintoit? 19 Q. Okay.
20 A. Highly immunosuppressed individuals |20 A. | had plenty of patients who were
21 are not geographically defined. | know thisfrom |21 immunosuppressed, got in their car and drove four
22 my treatment of making people profoundly 22 hoursto see mein Portland, Oregon. | would say
23 immunosuppressive during their bone marrow 23 about half of my patients actually were from a
24 transplant therapy, and half of those individuals 24 rural areaand half of them were from the urban
25 lived in urban areas and the other half drove 25 areawhich, roughly, you know, is the popul ation

Gol kow Litigation Services

Page 27 (102 - 105)




Case 3:16-md-02744+YE i Qﬁqqq]enpijél@ﬁqd:’ileq,p%?(’)ll@hl?@_e 29 of 70

Page 106

Page 108

1 distribution in the United States today. 1 may impact the NHL incidence by county in
2 Q. Okay. 2 Figure 5 of my report.
3 A. Soldon'tbelieve you have pockets 3 And my professional opinion based
4 of highly immunocompromised patients in the 4 onlotsof experienceis, | do not believe
5 Central Valley or pockets of people who are not 5  itwasamgor factor. | cannot provide
6 at al immunocompromised in any particular county | 6 specific published data to support that.
7 or -- or agricultural area. 7 BY MR. LITZENBURG:
8 Q. But you haven't done anything to 8 Q. It'sbased only on anecdote and no
9 look into that? 9 data; correct?
10 A. lam-- 10 A. It'sbased on -- it's based on 25
11 MR. JOHNSTON: Objection. 11 years of experience.
12 Misstates his testimony. 12 Q. Anecdote?
13 THE WITNESS: | am telling you my 13 MR. JOHNSTON: Objection.
14 20yearsof anecdotal experiencein the 14 Misstates the record and his testimony.
15  tertiary care hospital that cares for all 15 THE WITNESS: It is based on my
16  peoplein acertain geographic catchment 16 clinical expertise and experience over 25
17 arearegardless of whether they are urban 17 years.
18 orrurd individuals. 18 BY MR. LITZENBURG:
19 BY MR. LITZENBURG: 19 Q. Youdidn't do-- lift afinger, turn
20 Q. Dr. Fleming, you're telling me that 20 apage to find out what the incidence of
21 pased on your anecdotal evidencein Oregon you -- |21 jmmunosuppressive therapy was to Central
22 that's how you know the incidence of autoimmune |22 Valley --
23 or immunosuppressive therapy in the central coast |23 MR. JOHNSTON: Objection.
24 of California-- I'm sorry -- the Central Valley 24 BY MR. LITZENBURG:
25 of Cdifornia? 25 Q. --Of Cdlifornia
Page 107 Page 109
1 MR. JOHNSTON: Objection. Beyond 1 Isthat correct or incorrect?
2 the scope of hisreport and not an opinion 2 A. Therewere --
3  offeredinthislitigation. Go ahead. 3 MR. JOHNSTON: Objection.
4 THE WITNESS: This has been my 4 Compound and argumentative. Go ahead.
5  experiencein Portland, Oregon, in 5 THE WITNESS: Could you unpack
6  Stanford, California, and Atlanta, Georgia 6 that question, please?
7 over the last 30 years. 7 BY MR. LITZENBURG:
8 BY MR. LITZENBURG: 8 Q. What istheincidence of autoimmune
9 Q. Okay. 9 diseasein the central post of -- I'm sorry --
10 A. Sothis-- 10 Central Valley of California as opposed to the
11 Q. How many of your patientsin 11 rest of the country?
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Atlanta, Georgialived in the Central Valley of
Cdlifornia?

A. | don't know the answer to that.

Q. Do you think that we can use this
anecdotal evidence to draw determinations about
causality -- any conclusions about causality?

MR. JOHNSTON: Objection.
Misstates histestimony. Asksa
hypothetical. Beyond the scope of his
report.

THE WITNESS: | was answering an
earlier question that you raised about the
geographic distribution of
immunocompromised individuals and how that

NN RN NNDNRRRER R R R R
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A. 1 donot know the answer to that.

Q. What did you do to look into that?

A. 1didnotlook intoit.

Q. Okay. What did you do to look into
the use of other pesticidesin the Central Valley
of Caifornia?

A. They wouldn't berelative to the
data, theillustrative data I'm showing you,
unless those pesticides actually inhibited the
development of NHL.

Q. Sotherearenot --

A |-

Q. Therearenot any pesticides that
are associated with an increased risk of
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1 non-Hodgkin lymphoma? 1 Q. Okay. Didyoulook to seeif there
2 A. Decreased risk. 2 was any datathat spoke to that question?
3 Q. Wait. You hold the opinion that 3 A. No, | did not.
4 certain pesticides are cancer protective? 4 Q. Okay. And what'syour estimate
5 A. No, that's a conclusion from your 5 anecdotally of the number of new NHL patients
6 previous question. 6 that you have that have used Roundup in the past?
7 Q. Okay. How did you control for the 7 A. | have no knowledge of my patients
8 use or the distribution of other pesticidesin 8 use of Roundup.
9 making thislittle map? 9 Q. What other probable human
10 MR. JOHNSTON: Objection. Asked 10 carcinogens designated by IARC do you believe are
11 and answered. 11 incapable of causing cancer?
12 THE WITNESS: Thisis glyphosate 12 MR. JOHNSTON: Objection.
13 dataonly. 13 Misstates his opinion. Misstates his
14 BY MR. LITZENBURG: 14 testimony. Hypothetical.
15 Q. Allright. Let'suseyour anecdotal 15 THE WITNESS: Right. Again, |
16 approachin clinic. 16 wascharged with looking at glyphosate and
17 How many of your patients that came 17 NHL and not general cancer causation.
18 in with non-Hodgkin lymphoma have used Roundup in |18 BY MR. LITZENBURG:
19 their life? 19 Q. Okay. Dr. Fleming, would you be
20 A. | havenoidea 20 comfortable presenting to your peersin the
21 Q. Okay. Will you begin keeping track 21 oncology department that they should tell
22 of that today as you think that thisis anecdotal 22 patients to continue using Roundup or glyphosate
23 evidenceis an important way of determining 23 products that they are treating for non-Hodgkin
24 causality? 24 lymphoma?
25 MR. JOHNSTON: Areyou asking him 25 MR. JOHNSTON: Objection. Beyond
Page 111 Page 113
1 to? Areyou asking himif he intends to? 1 thescope of hisreport. Argumentative.
2 Because you have no right to ask him to do 2 THE WITNESS: Right. | would
3 anything, counsel. 3 have no reason to comment to my colleagues
4 MR. LITZENBURG: Takeit however | 4  onthis-- on thisissue or advise them
5 youwant. 5 one way or another.
6 THE WITNESS: | -- 6 BY MR. LITZENBURG:
7 MR. JOHNSTON: That's 7 Q. Wiédll, you've probably done more
8  argumentative and inappropriate. 8 research on it than any -- any NHL expert in
9 THE WITNESS: | am not using 9 America; right? How long have you spent doing
10 anecdotal evidence to determine 10 this?
11 causdlity -- 11 A. 1 would have no ideawhat other
12 BY MR. LITZENBURG: 12 jndividuals have -- time other individuals have
13 Q. Okay. 13 gpent on this question.
14 A. --and have not done so in this 14 Q. Wadll, that was going to be one of my
15 report. 15 questions.
16 Q. Okay. So, again, how did you 16 Did you recommend that Hollingsworth
17 compute or alow for variationsin 17 contact anybody with expertise in this area?
18 immunosuppressive therapy in these hot spotsas |18 MR. JOHNSTON: Objection. Vague.
19 you call them? 19 THE WITNESS: | did not -- | was
20 A. Immunosuppressive therapy is 20 not asked that question and | did not
21 relatively rare. | would say it's exceedingly 21 offer that information.
22 rare based on the entire population of the United |22 BY MR. LITZENBURG:
23 States. | do not believeit islikely to affect 23 Q. Okay. Anecdotaly, how many of your
24 theregional outcomesin NHL, but I'malsonot |24 NHL patients have used pesticide in the past?
25 25 A.

aware of any data that speaks to that question.

| have not asked them that question.
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1 Q. Okay. Thisrecordkeeping of 1 MR. JOHNSTON: Objection.
2 glyphosate use in the US, where does it come 2 Argumentative.
3 from? 3 THE WITNESS: | have no idea how
4 MR. JOHNSTON: Objection. Vague. 4 the NCI calculated NHL incidence either.
5 What recordkeeping? 5 BY MR. LITZENBURG:
6 BY MR. LITZENBURG: 6 Q. Sowecan setdl thisaside; right?
7 Q. Themap. Where do you get the data 7 MR. JOHNSTON: Objection.
8 from? 8 THE WITNESS: No.
9 A. Thewebsiteisactualy included 9 BY MR. LITZENBURG:
10 herein my report. It's USGS National 10 Q. Okay. Wél, how long was -- let's
11 Water-Quality Assessment Project. 11 see
12 Q. But how isthe data calculated? 12 Do you know when they started
13 A. How isthe data calculated? 13 keeping data on glyphosate usage geographically?
14 Q. Yeah. | mean,isitapoll? 14 MR. JOHNSTON: Objection. Vague
15 A. Thereareagricultural districts 15 astowho.
16 that report on their use of chemicals and other 16 THE WITNESS: Thisisall
17 variables, and this group collates this data and 17 available on a-- thisisal present on a
18 provides usage maps, including this one for 18 publicly available website.
19 glyphosate -- glyphosate. 19 | recall going back and looking
20 Q. Dr. Fleming, isn'tit true you have 20 atit certainly back into the '90s and
21 no absolutely no idea where they came up with the |21 through the 2000s. Y ou can click each
22 datathat'sin this map? 22 year and it repopulates it with the
23 MR. JOHNSTON: Objection. 23 updated data.
24 Argumentative. You just answered your 24 BY MR. LITZENBURG:
25 question. 25 Q. Okay.
Page 115 Page 117
1 THE WITNESS: Yeah. They -- they 1 A. Butl can't-- | can't tell you for
2 --they came up with it using -- using 2 how long, but my purpose here was to ook at the
3 thisagricultural district datathat is 3 year 2000. Because, as| describein my report,
4 widely used in the agricultural industry 4 in the year 2000, amost 100 million tons were
5  to--tokeeptrack of -- of compounds and 5 used in the United States and 10 years | ater,
6  other issues. 6 eight to 12 years|later, | should say, thisis
7 BY MR. LITZENBURG: 7 theincidence of NHL.
8 Q. Whatisthiswidely -- how else can 8 And so that's basically the two data
9 you characterize this widely used agricultural 9 sets| wish to present to -- to look for any
10 data? What type of data are you talking about? 10 associations.
11 How isit measured? 11 Q. Okay. Do you know if -- isit based
12 A. Using the best techniques available, 12 on salesfigures, the agricultura use of
13 the group in the federal government charged with |13 glyphosate?
14 coming up with these estimates receives reports |14 A. | doknow that thereis different
15 and solicitsinformation and puts it together. 15 regional ways in which agricultural activity is
16 The details of which | am not aware. 16 monitored.
17 Q. What are the best techniques 17 Q. Nametwo.
18 available? 18 A. Widl, | know the state of Cdlifornia
19 A. | wassimply assuming that the 19 has a different definition than some of the other
20 government was using their best statistics to 20 gtates, but I'm not -- I'm not an expert on the
21 generate information which is disseminated public |21 mechanistics of the Water-Quality A ssessment
22 on the use of avariety of chemicalsin 22 Project.
23 ggriculture, including glyphosate. 23 Q. Doyou see avariance between the
24 Q. You have no idea how they calculated 24 gtate of California here and then the use of
25 glyphosate usage, do you, Dr. Fleming? 25

glyphosate among other states?
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A. Thereisnoway --
MR. JOHNSTON: Objection. Calls
for speculation.
THE WITNESS: Y eah.
MR. JOHNSTON: Hypothetical.
THE WITNESS: Thereisno way to
interrogate that data with the data
availablein the --
BY MR. LITZENBURG:
Q. Therée'snothing remarkable about
Cdlifornias glyphosate usage?
MR. JOHNSTON: Objection. Calls
for speculation. Incomplete hypothetical.
THE WITNESS: | -- | am not aware
of anything different. | am aware that
different states have different reporting
reguirements on the use of chemicals.
BY MR. LITZENBURG:
Q. Okay. What are Cdifornia's
reporting requirements on the use of chemicals?
A. Youwould haveto ask the
regulators.
Q. How does this map control for the
different, you know, all -- isit 50 different

© 0 N o o~ WN P
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administrative differencesin how this datais
collected.

Q. Youjust -- when you were stammering
about how you don't know how this datais
collected, you said that all the states keep it
differently; right?

MR. JOHNSTON: Objection --

THE WITNESS: No.

MR. JOHNSTON: -- to stammering.

BY MR. LITZENBURG:

Q. Oh, okay.

MR. JOHNSTON: Can you please
treat the witness respectfully, counsel ?
Counsel.

MR. LITZENBURG: Okay. Yeah.

MR. JOHNSTON: Pleasetreat the
witness respectfully. It isnot
appropriate for you to be disrespectful to
the witness.

BY MR. LITZENBURG:

Q. What are the differences among
states in collecting or aggregating the data on
glyphosate usage that you described?

MR. JOHNSTON: Asked and

25 methods of recordkeeping? 25 answered. Objection.
Page 119 Page 121
1 A. | wouldn't know how many. 1 THE WITNESS: | cannot give you
2 Q. Doyouknow if they use biomarkers? | 2 specific details on a state-by-state basis
3 A. I'msorry? 3 astothedifferences. That's something
4 Q. Do they use biomarkersin the 4 you'd have to contact the USGS folks
5 calculation? 5 about.
6 MR. JOHNSTON: Objection. Vague. | 6 BY MR. LITZENBURG:
7 THE WITNESS: The measurement 7 Q. Okay. Sothey'renot keptina
8  hereistheagricultura use, as 8 standardized way amongst states; is that what
9 9
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indicated, in pounds per square mile.
BY MR. LITZENBURG:
Q. Okay.

A. That does not sound like a biomarker
to me.

Q. Isitsaefigures?

A. Recordsareused. Which ones|'m
not sure.

Q. Don't we need to know that? Don't
you need to know that? Don't you need to have
spent three minutes determining that before you
signed thisreport, Dr. Fleming?

A. | think there'sa20 -- aminimum
20-fold difference between different regional
areas on this map, and | think that isavery,
very wide range and will not be accounted for
by -- likely to be accounted for by

B R R R R ke
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you're saying?

A. | haveno -- | have no firsthand
knowledge on how this datais actually collected,
processed or analyzed. | am aware of how it's
disseminated. | have used the disseminated data
to plot a graph based on criteriathat the folks
who put this data together felt was -- felt were
reasonable parameters.

Q. Youfelt that was the best way of
looking at this?

A. Thisistheonly nationwide datal
was able to easily find that could be converted
to amap to show the pattern of glyphosate use in
the United States.

Q. Anditwasimportant for you to
convert it to amap because that's what you're
charged with doing?
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Page 124

1 A. They converted. No, themap is 1 And | see now in looking at my
2 there. Youclick aniconthat says"map." A map | 2 report they have done this since 1992.
3 of the United States drops down. It asksyou a 3 Q. Sowe have no data about the
4 couple of questions and that you can -- variables 4 regional usage of glyphosate, regional
5 you can put in there. 5 variations, before 1992; isthat correct?
6 And then you push a button 6 A. | didn't say that.
7 indicating what years you're interested in 7 Q. Doyou have any dataused in this --
8 |ooking at, and you can look at each year 8 in this map model of any glyphosate usage before
9 individually, and | chose the year 2000. 9 19927
10 Q. Allright. 10 A. TheUSGS Nationa Water-Quality
11 A. Andthose are the -- those are the 11 Assessment Project provides datain map form
12 only choices| used. 12 going back to 1982. That does not address
13 Q. Canyou name one way of gathering 13 whether datais available somewhere in some
14 this datathat one state might have used? 14 archivein the government. Thisisthe publicly
15 A. | did not investigate the method of 15 available data.
16 data collection from which this dataset is 16 Q. Whereisthe'8210'92 data? You
17 derived. 17 just said --
18 Q. Didyou look behind the data or the 18 A. I'msorry. 19 -- | meant -- if |
19 methodology of any of the science that you looked |19 did, | misspoke. | meant 1992 through 2014.
20 at today, Dr. Fleming? 20 Q. Andthenyou told us you don't know
21 MR. JOHNSTON: Objection. Vague 21 if there's any data before 19927
22 and-- 22 A. | amnot aware of any publicly
23 THE WITNESS: Absolutely. 23 available datathat can be used to generate a
24 BY MR. LITZENBURG: 24 map.
25 Q. How would you explain that failure 25 Q. Didyoulook forit?
Page 123 Page 125
1 to afirst year medical student or a colleague 1 A. Yes
2 that you have no idea how this data was collected 2 Q. Where?
3 and you'd have no idea because you have never 3 A. ljust--1Ijustlooked for
4 |ooked into it? 4 agricultural pesticide use maps, and this -- this
5 MR. JOHNSTON: Objection. 5 iswhat -- what came up. There are --
6  Argumentative and disrespectful, counsel. 6 Q. Wadll,yousad --
7 Y ou can ask questions, but you cannot be 7 A. Thereareno, that I'm aware of,
8  disrespectful of the witness. 8 competing government agencies that provide the
9 THE WITNESS: In my opinion, this 9 same publicly available information on this-- on
10  wasthe best available public data 10 thisissue.
11 demonstrating glyphosate usage in the year 11 Q. Name the government agencies that
12 2000 across the continental United States. 12 you inquired into whether they kept such data.
13 BY MR. LITZENBURG: 13 A. 1diditthe other way. | searched
14 Q. Okay. What -- 14 -] searched for pesticide usein the United
15 A. These are the keepers of this data 15 States maps.
16 set. | cannot speak to the details of -- of how 16 Q. Do Google?
17 it was collected. | can only show you the data 17 A. Google search. Google Scholar.
18 that -- the output of that data. 18 Q. Pesticide usein the United States
19 Q. Who are the keepers? 19 maps?
20 A. USgovernment reg -- it'sUS 20 A. USmaps. Looked at that. Would
21 government. US Geological Survey and withinthe |21 have looked at that in Google Scholar. Would
22 US Geologica Survey is USGS National 22 have looked at that in probably a PubMed search
23 Water-Quality Assessment Project, NAWQA. Sothis |23 with thoseterms. Y eah.
24 jsagovernment agency that provides annual 24 Q. Okay. Isthat agood way of
25 pesticide maps -- use maps for the United States. 25

determining etiology?
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1 A. It'sagoodway -- 1 have-- it would not have been relevant one way
2 Q. Creating Google for maps? 2 or another.
3 A. It'sagood way of collecting data. 3 My job was to look at the primary
4 Q. Okay. 4 available data and to draw aconclusion. | was
5 A. It'samodern way of collecting 5 not asked to review the opinions of regulatory
6 data. 6 agencies or think tanks or the federal
7 Q. Allright. What did you useto 7 government. | was asked to review the scientific
8 determine whether or not there was data available | 8 literature on this question.
9 for this geographical variance before 19927 9 Q. Youdidn'tlook at any EPA reports?
10 A. | did not identify any other 10 A. Ifthey'reon my MCL, | looked at
11 publicly available, readily accessible source of 11 them.
12 dataand chose to go with the USGS assessment |12 Q. Allright. Let'slook at thisMCL
13 project -- 13 because there seems to be alot of confusion,
14 Q. Okay. 14 Doc.
15 A. --which hasbeenin place now for a 15 MR. JOHNSTON: Objection.
16 quarter century. 16 Argumentative.
17 Q. Andyou told me-- 17 BY MR. LITZENBURG:
18 A. Thisis--thisisthe go-to place 18 Q. MateriadsConsidered List. Now,
19 for glyphosate usage data, much asthe National |19 first of all, what isthe difference between the
20 Cancer Ingtitute is the go-to place -- one of the 20 Materials Considered List and the Supplemental
21 main go-to places for cancer datain the United 21 Materials Considered List that | was subsequently
22 States. 22 given?
23 Q. DoesNational Cancer Institute have 23 A. | don't know.
24 aposition on glyphosate? 24 Q. Okay. Youwant tolook at them
25 A. | did not review the positions of 25 together?
Page 127 Page 129
1 any regulatory body or any position takenin a 1 A. Happy to.
2 review article or aformal position taken. | 2 MR. LITZENBURG: Okay. You've
3 would not have reviewed aformal position taken 3 got one there, which iswithin that
4 by the NClI. 4 Exhibit 1. I'm going to give you this.
5 | have reviewed the Agricultural 5  Well cal this Exhibit 3.
6 Health Study from 2005, and this was funded by 6 (Document marked for
7 the National Institutes of Health and it was 7 identification purposes as Fleming Exhibit
8 funded -- it was basically done by 8  20-3)
9 epidemiologists from the National Cancer 9 BY MR. LITZENBURG:
10 Ingtitute, which is an institute within the 10 Q. Allright. I'vejust givenyou
11 National Institutes of Health. 11 Exhibit 3, which saysit's " Supplemental
12 Q. Wasthat ano? 12 Materials Considered List"?
13 What -- you said a minute ago that 13 A. Yes
14 the NCI was the go-to for? What do you call them |14 Q. Okay. And how many itemsareon it?
15 thego-tofor? 15 A. 74
16 A. Clinica -- clinical cancer 16 Q. Okay. And how many items are on the
17 incidence in the United States. 17 initial Materials Considered List?
18 Q. Okay. Do you know if they have a 18 A. 71
19 position on the causality of glyphosate and any 19 Q. Okay. Isthere-- would they
20 cancer? 20 overlap by 71?
21 A. | did not review opinions on that to 21 A |-
22 come to my conclusion. 22 Q. Or arethey different lists?
23 Q. Haveyou ever Google searched it, 23 A. Wecan go throughthemoneat a
24 make Google search the maps? 24 time.
25 A. Itwould -- it would -- it would not 25 Q. Who made them?
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A. Why don't we?
Q. Who made them?
A. | madethem.

MR. JOHNSTON: Objection. That
clearly isin violation of rule -- the
Rule 26 on about the drafts, etc., of
expert reports.

BY MR. LITZENBURG:

Have you ever seen these before?

Yes.

When?

When | generated it.

Oh, you -- you wrote these lists?

MR. JOHNSTON: Counsd,
objection. You're not supposed to ask
about the drafting of expert reports.

MR. LITZENBURG: He offeredit.
| didn't ask. He said he seen it when he
drafted it.

THE WITNESS: | did not.

BY MR. LITZENBURG:

Q>0 >0
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or regulatory decisions into consideration
when | prepared my scientifically
data-based driven report of the scientific
literature evaluating the role of
glyphosate and NHL, period.

BY MR. LITZENBURG:

Q. Okay. So of these 74 things on this
list, tell me, what is the supplemental part of
it? What needed to be add -- what were the three
things that needed to be added?

A. To be sure, we would need to go over
both lists one at atime to see where -- to see
if there's any differences before reference or
before number 72.

Q. Youdon't know if there's any
differences?

MR. JOHNSTON: Objection. He
just testified to that. He suggested that
the way to do this would be to go through
itoneat atime. If youwould liketo do
that, I'm sure he's willing to do that.

22 Q. Isthat your under oath testimony? |22 THE WITNESS: Absolutely.
23 A. No,itisnot. 23 (Reviewing document).
24 Q. Okay. What -- 24 BY MR. LITZENBURG:
25 A. | provided -- 25 Q. | don't want to use your time like
Page 131 Page 133
1 Q. Okay. What are -- 1 that.
2 A. | provided alist of materias| 2 MR. JOHNSTON: It'syour time
3 considered to Hollingsworth. They putitin 3 actually, counsd.
4 alphabetical order using the reference format 4 BY MR. LITZENBURG:
5 that you seein front of you. 5 Q. Allright. Sogiveme-- givemea
6 Q. Didthey provide any of theseto 6 more concise statement about what you relied on
7 you? 7 informing your opinion today.
8 A. Certainly. 8 A. 1 relied on studies addressing
9 9
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Q. Okay. How do wetell which ones?

A. Waell, we'd have to go through them
oneat atime. I'm happy to.

Q. Okay. Wéll, let's go through this
with thisidea.

How many of these are regulatory
documents? You said it didn't matter to you what
regulators thought; right?

A. |didn't say it didn't matter. |
said --
Q. What did you say about regulators --
regulatory documents?
MR. JOHNSTON: It'sonthe
transcript, counsel. Asked and answered.
Y ou're being abusive.

THE WITNESS: | said | did not

take review articles, think tank reports

10
11
12
13
14

16
17
18
19
20
21
22
23
24
25

potential links between glyphosate and NHL in
humans.
Q. What did you do to identify -- you
said this was the best way of showing the
prevalence of glyphosate use geographically over
the US.
What did -- what is the second best?
MR. JOHNSTON: Objection.
Assumes. It's ahypothetical question.
THE WITNESS: | am not aware of
additional databases that are publicly
available and could be queried.
BY MR. LITZENBURG:

Q. Andwhat did you do to make yourself
aware of them?

A. | searched the topic to begin with,
and the current government-funded database that

Gol kow Litigation Services

Page 34 (130 - 133)




Case 3:16-md-02744+YE i Qﬁqqq]enpijél@ﬁqd:’ileq,p%?(’)/ﬂphl?@_e 36 of 70

© 0 N O U~ W DN P

N NN N NNRRRRRR R R B R
a b W NP O O 0N O 0o M W DN PR O

Page 134
began 25 years ago was right at the top of the
search list.

Q. When was glyphosate first marketed?

A. Give meamoment.

Q. Do you know offhand what decade it
is?

A. | believethe year 1974.

Q. Okay. Andwhere do wefind the data
for the geospatial usage of glyphosate from 1974
to 19927
MR. JOHNSTON: Objection. Asked
and answered.
THE WITNESS: The GeoViewer data
isarelatively new adaptation to the SEER
database and has only been relatively
recently available. It isnot possibleto
use geo version for historical purposes.
BY MR. LITZENBURG:

Q. Okay.

A. | used the most up-to-date data
which goes to 2014 and begins at 2008. There may
be atime period or two behind that, but -- but |
wanted to use the most up-to-date data and to
look at how that fit with the glyphosate usage 10
years before.
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database statistics, the incidence has changed
over time. So you want to take what's the most
current time frame and ask your question so it's
as current adatabase as | could use.

What database are you talking about
there?

A. | amtaking about the SEER incident
rate database cancer by site, all races, both
sexes, and | used the initial studies| could
going back to 1975 through 2014. Thisis shown
in Figure 3 of my report.

However, that -- that tells you that
over time the incidence of -- theincreasing
incidence of NHL in the United States has
declined, plateaued and begun, you know, and
actually begun to truly decline. Okay?

During this same time period, the
use of glyphosate has gone from about 1.4 million
to ahundred million tons per year. So --

Q. | think -- I think we need to slow
down.

A. Okay.

Q. Yeah. | wasasking you about the

metrics for the estimated agricultural use for
glyphosate, and now you're telling me you've got
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Q. Youonly -- you only looked at the
data from 2008 to 2014 did you just say?
A. Yes. It'sthe most recent and
relevant data and, as shown in my report from NCI
SEER database statistics, the incidence has
changed over time. So, you know, you want to
take what's the most current time frame and
ask -- and ask your question.
Soit'sacurrent -- it's as current
adatabase as | could use.
Q. Soyou'rejumping. You'retalking
about SEER now; isthat right?
MR. JOHNSTON: Well, objection.
The whole line of questioning is vague
because of this.
THE WITNESS: Right. | mean --
BY MR. LITZENBURG:
Q. What isthe best database? The
superlative that you just used?
MR. JOHNSTON: Objection. Vague.
THEWITNESS: Yeah. I'mnot -- |
don't understand your question.
BY MR. LITZENBURG:
Q. It'sthe most recent and relevant
data. Asshown in my report, from NCI SEER
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Figure 3 and SEER data; is that right?

A. Theglyphosate datais not SEER. It
isnot NCI.

Q. Oh.

A. ltis, aswe discussed a moment
ago --

Q. Okay.

A. -- part of the USGS National

Water-Quality Assessment Project.

Q. When did we start talking about
cancer statistics? | hadn't gotten there yet.
When did we start talking about that? Because |
noticed atransition --

MR. JOHNSTON: Apparently your
guestions --

BY MR. LITZENBURG:

Q. --intheanswers.

MR. JOHNSTON: Objection.
Apparently your questions were vague,
counsel. So perhaps you should try it
again.

BY MR. LITZENBURG:

Q. Okay. When you keep saying these
are the best databases, which were you referring
to? Areyou talking about cancer or pesticide
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1 uses? 1 for hypothesis.
2 A. | believethat both of them are the 2 BY MR. LITZENBURG:
3 most relevant to the scientific question at hand. 3 Q. --thegeographical distribution, it
4 Q. Theseare-- 4 might be sale or it might be your analysis -- we
5 A. Both -- both of those databases. 5 don't know -- of glyphosate usein the US --
6 Q. Thesearethe two most relevant data 6 A. Okay.
7 pointsto the question of causality for you? 7 Q. --and SEER --
8 A. | didnt say datapoints. | said 8 A. lcan--1|can--
9 databases. That would include more than one data | 9 Q. --incidence by county are the two
10 point. 10 most important data points?
11 Q. What wasthe other important data 11 MR. JOHNSTON: Objection. Y our
12 points to that question? 12 wholeline of questioning is vague because
13 MR. JOHNSTON: Objection. Vague. 13 now you're mixing apples and oranges now.
14 THE WITNESS: You'll haveto be 14 THE WITNESS: Right. | -- yeah,
15 more specific. 15 | need you to restate your question if you
16 BY MR. LITZENBURG: 16 would.
17 Q. What are other variablesthat are 17 BY MR. LITZENBURG:
18 important to this causality question? 18 Q. Okay. Youjust said these are the
19 MR. JOHNSTON: Objection. Vague 19 most important databases and the most important
20 and-- 20 data points.
21 THE WITNESS: Other -- other 21 To what?
22 varidtionsor I'm-- I'm -- 22 MR. JOHNSTON: Objection. Vague.
23 MR. JOHNSTON: Asked and 23 THE WITNESS: With regard to the
24 answered. 24 county level incidence of NHL, these are
25 THE WITNESS: What causality 25 the most recent data points available to
Page 139 Page 141
1 questionarewe-- wehavetotalk abouta | 1  analyze.
2 very defined definite data set and -- 2 This makes the conclusions drawn
3 BY MR. LITZENBURG: 3 from them, you know, recent, not -- not
4 Q. Okay. 4 historical from 20 to 30 years ago, and
5 A. --andhoneinonit. 5  thisisimportant because | was interested
6 Q. Okay. Sowe're talking about 6 infocusing on the current incidence of
7 glyphosate and non-Hodgkin lymphoma. 7 NHL.
8 A. Uh-huh. 8 BY MR. LITZENBURG:
9 Q. Areweclear onthat? 9 Q. Why?
10 A. Yeah 10 A. Themost recent one.
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Q. Okay. What other variablesare

important to that question of association?
MR. JOHNSTON: Objection. Asked
and answered. Y ou asked that answer
earlier.
THE WITNESS: | believel've

answered that question previously.
BY MR. LITZENBURG:

Q. What wasit, the answer?

A. Wevediscussed it in the context of
avariety of different questions.

Q. Okay. Nameone. Name thethird
most important variable.

Areyou telling me --
MR. JOHNSTON: Objection. Cals
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Because it doesn't really matter to
me the -- the -- | was not able to generate --
Datathat | could not put into a map format
because it was not available to be done in a map
format was of no interest to me because | wanted
to demonstrate a nationwide association between
these two.
Q. Youwanted to demonstrate a
nationwide association?
A. | wanted to look if there was one.
Absolutely.
Q. Okay. What -- you were starting to
say it was not important to you, which historical
data; isthat what you're saying?
How old --
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1 A. |sad-- 1 Q. Allright. You said thisis about

2 Q. How oldisdatabefore it becomes 2 the geographic distribution or usage of

3 unimportant to you? 3 glyphosate; right?

4 A. It depends entirely on the context, 4 A. Uh-huh.

5 but if | was rendering an opinion on NHL today, | | 5 Q. And NCI doesn't -- doesn't --

6 would not be particularly interested in 6 A. No.

7 county-specific data that preceded 1974 as 7 Q. -- keep such statistics?

8 glyphosate was not in use whatsoever. So that 8 A. No, not at al.

9 historical datawould be of no interest to mein 9 Q. Sowhat did you do to look at the --
10 this matter. 10 at the geographical distribution of glyphosate
11 Q. Okay. Sohow -- 11 from 1974 to 19927
12 A. Itcould-- it could be of interest 12 A. From 1974 to 19927
13 in answering another scientific question. It 13 Q. Yes
14 could be of interest in many other capacities, 14 A. 1did--1didnot look at that in
15 but it would not be of interest to mein this 15 detail.

16 setting. 16 Q. Okay. What -- at what level did you

17 Q. Okay. Tell metwo things-- tell me 17 look at that data?

18 onething that you did to determine the county 18 A. Forinterest sake, | scanned the

19 |evel usage of glyphosate from 1974 to 1992. 19 glyphosate data in the database from some point

20 MR. JOHNSTON: Objection. 20 jn the '90s through to the most recent date,

21 THE WITNESS: This-- 21 probably the last couple of years, and decided

22 MR. JOHNSTON: Misstatesthe -- 22 that if | was going to correlate this with NHL

23 misstates the testimony and not 23 incidence, | would need to pick ayear.

24 encompassed within the expert report. 24 Q. What year did you pick?

25 THE WITNESS: The SEER 25 A. | picked the year 2000 because the
Page 143 Page 145

1 database -- 1 year 2000 to me seemed important because we'd had

2 BY MR. LITZENBURG: 2 over a70-fold increase in the amount of

3 Q. Now we're jumping from -- 3 glyphosate since itsregistration in 1974. So

4 A. TheSEER -- 4 there was atremendous amount of glyphosatein

5 Q. --from county usage to cancer 5 the-- in the community.

6 incidents; right? 6 Q. Yeah

7 Because | want to make clear that 7 A. Andthisalso, that wasthe latest

8 transition for the record when we do that. 8 time point | could choose and still ook at

9 | just asked you a question about 9 incidence by county with a 10-year |atency
10 that top chart, which is glyphosate usage, right?|10 period, and that's what drove the decision of --

11 Has nothing to do with cancer, or am | wrong? |11 of looking at these two data sets.

12 MR. JOHNSTON: Objection. 12 And | would like to continue to add
13 Compound and argumentative. 13 that the top glyphosate data set interestingly
14 THE WITNESS: | thought you were |14 defined, by my recollection, the agriculturally
15 referring to the bottom chart. So your 15 intense areas of the United States pretty much
16 guestion is now about the top chart? 16 sinceitsinception, and it was really only the
17 BY MR. LITZENBURG: 17 areasthat the intensity of the use that changed
18 Q. Italwayshasbeen. | mean, maybe |18 over timerather than the areas for the most
19 we need to demarcate the question alittle bit. |19 part.

20 A. Sure. 20 So it was actually avery stable

21 MR. JOHNSTON: Yes, that would 21 representation of where the high levels were
22 help. 22 used.

23 BY MR. LITZENBURG: 23 Q. Okay. You were answering, |

24 Q. We'relooking at the top. 24 believe, the question of how you calculated or
25 A. Uh-huh. 25 where you pulled the data, the geographical
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distribution of glyphosate from 1974 to 1992.
Could you answer that for me now?

MR. JOHNSTON: Objection. Vague.
Misstates his testimony.

THEWITNESS. | --

MR. JOHNSTON: Misstates the
guestion he was answering.

THE WITNESS: Yeah. | -- 1 did
not specifically use the years you just
mentioned as part of my report.

BY MR. LITZENBURG:

Q. Do you know anything about the
geographical use of glyphosate between '74 and
'92?

MR. JOHNSTON: Objection. Asked
and answered. He just answered that about
five minutes ago.

BY MR. LITZENBURG:

Q. Okay. You told methat there was --
well, do you have an answer to that question?

MR. JOHNSTON: Yeah. Asked and
answered, but you can answer it if you
have the -- if you want to repeat your
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A. Whatl didin Figure 1 of this
report was to show the incidence of NHL changing
over time from 1975 to 2014, and | mentioned in
the text of the report the concomitant increase
in the use of glyphosate over that period of
time.

Q. Okay. Yousaid--

A. And ]I chose the most recent time
frame to evaluate further using this -- these --
these maps because that was most representative
of the current state of the art for current
incidence of -- of NHL in the United States at
the -- at the county level.

And | backed that off by 10 yearsto
look at the glyphosate pattern. It wouldn't have
mattered if | backed off four years or six years,
the pattern was essentially the same. | chose
2000 because it accounted for a potential 10-year
latency period.

Q. Itwouldn't have mattered if you had
chosen -- well --

A. The pattern would be the same. The
pattern would be the same.

24 answer. 24 Q. These maps look the same going
25 THE WITNESS: | looked at that, 25 back --
Page 147 Page 149
1 some of that data, but not all briefly, 1 A. They look -- what | was struck by
2 andthendid not include it in my report 2 when looking at these maps was how similar they
3 because | didn't think it was material. 3 looked over time, and there was a gradient from,
4 BY MR. LITZENBURG: 4 you know, very light yellow to very dark brown.
5 Q. Wherecan| find that data? Where 5 You can see those four groups less than 4.5
6 would | go to to find geographical agricultural 6 pounds all the way up to more than 88 pounds per
7 use for glyphosate from 19807 7 acre.
8 A. | would direct you to the USGS 8 The patterns at the earliest maps |
9 National Water Safety Assessment Project. They | 9 looked at basically identified the Central Valley
10 will have aweb page, and | suspect they will 10 of California. They identified the Northwest.
11 have abutton that says something along thelines |11 They developed -- they identified the central
12 of "Contact Us" and you can ask them that 12 portion of -- of Florida.
13 question. 13 What was different somewhat was the
14 Q. That'stheonly way | get the data? 14 intensity of it and over time the areas that had
15 So did you ask them for it? Did you 15 the highest use increased somewhat, but from a
16 ask them for raw data? 16 pure pattern point of view, pattern recognition
17 A. | wasnotinterested inthosein 17 point of view, these agricultural areas were
18 that time frame. 18 definable by glyphosate usage from the earliest
19 Q. Soyou havenoideawhat the datais 19 time points| recall available in the data set.
20 from that time frame? 20 Q. Soyou'reteling mewhen you looked
21 A. | didnot find that time frame 21 at maps -- thisisfor 2000, But when you looked
22 material in any way to my report. 22 gt the same map for 1990, it looked about the
23 Q. Thetimeframefrom 1974101992 is 23 same?
24 not material in any way to whether glyphosate has |24 A. | don'tknow if | went back asfar
25 an association with -- with NHL? 25

as1990. | went back a couple yearsand | went
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forward several years, and | was -- | was struck
by the similarity in pattern and the fact that
there was a slight progression in the amount
total used, which fits, of course, with the
amount of glyphosate -- increasing amounts of
glyphosate used over time.

Q. How many yearsdid you useto
compare it to find this year to be emblematic?
Y ou said you went forward a few years, back afew
years and found this fairly representative. Can
you give us a number?

A. That wasnot the --

MR. JOHNSTON: Objection.
Misstates his testimony.

THEWITNESS:. Yeah. That -- that
was not the description | gaveto you
earlier. It isnot the descriptionin my
report.

BY MR. LITZENBURG:

Q. Okay.

A. If youlike meto restate what |
did, I would be happy to.

Q. How did glyphosate usage patterns
change from 1990 to 20007

A. They would have significantly

© 0 N o o~ WN P
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Q. AndI'masking you --
A. I'mhappy to read thisfor you.
Q. I'maskingyou for -- no, it was a
quick read.

I'm asking for the 10th or 11th
time: How did this agricultural usage across the
country and its distribution, how did that change
from 1990 to 20007?

Do you understand what I'm asking,

first of al?

MR. JOHNSTON: Objection. He can
now answer for the 10th or 11th time to
the question that you've asked 10 or 11
times.

Do you know what he's asking you?

Y ou can give the same answer you gave
before.
THE WITNESS: By 1990, the
estimate was 15 million pounds. By the
year 2000, the estimate was 98 million
pounds.
BY MR. LITZENBURG:

Q. How arethose 15 million pounds
distributed across -- well, let me take a step
back.
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increased, and if you'll give me amoment here,
I'll see how close my report brackets the years
that you're questioning.

(Reviewing document).

Okay. By 1990, the annual usage of
glyphosate in the United States had increased
from 1.4 million poundsin 1974 to 15 million
pounds. Thisincreased to 40 million pounds by
1995 and to 98 million pounds by the year 2000.

In 2014, maximum 2014, arange of
2008 to 2014, up to 14 years after the annual
usage of glyphosate reached 98 million pounds,
the annual incidence of NHL continued to slowly
decline.

Q. Didyoujust tell me anything about
geography?

A. This para-- this data does not take
into account any regional differencesin either
glyphosate usage or incidence. These are
important variables that will be considered in
the next section.

Q. Okay. I'mgoing to --

A. Thenext section is entitled
"Regional differencesin glyphosate use and the
incidence of NHL."
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Y ou think the geographic
distribution of the glyphosate isimportant to
this causality question.
Y ou chose that as one factor in
doing thisanalysis; right?
A. | chosetwo large available data
sets to test the hypothesis of whether there was
any association with glyphosate and NHL, and |
have compared them in two figuresin my report
labeled Figure 5.
Q. Wasgeographical distribution one of
those?
MR. JOHNSTON: Objection. Vague.
THE WITNESS: Geographical
distribution is a key component of both
the glyphosate data set and the NHL
incidence by county. They are -- these
are -- thisis demographic data -- | mean,
regiona data.
BY MR. LITZENBURG:
Q. Okay.
MR. JOHNSTON: It's about
lunchtime, so wrap up soon?
MR. LITZENBURG: Yeah. Well
quit in a couple minutes.
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THE VIDEOGRAPHER: 15 minutes
left on the tape.
MR. LITZENBURG: Okay. Sounds
perfect.
BY MR. LITZENBURG:
Q. Geographical distribution is akey

© 0 N O U~ W DN P

NHL incidence by county. Thisisdemographic
data-- | mean --

A. Right.

Q. --regiona data

Y ou stand by that answer at least?
MR. JOHNSTON: Objection. Asked
and answered.
THE WITNESS: Could you repeat
the question?
BY MR. LITZENBURG:

Q. Yeah. Dr. Fleming, I'll go back to
my original question, whichis: How did the
distribution patterns --

A. Uh-huh.

Q. -- of glyphosate differ between 1990
and 2000?

MR. JOHNSTON: Objection. Asked
and answered.
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thisis-- I'm not -- I'm not sure how

many other time periods were available to

analyze.

| chose the most recent one and |

worked backwards to say, al right, what

was the glyphosate usage in this country

approximately 10 years before or 10, you

know, at least 10 years before.
BY MR. LITZENBURG:

Q. Okay.

A. Eightto 12.

Q. | till haven't stopped talking
about that first map and you're talking about the
second one; right?

A. I'mtaking about both of them
because either oneinisolation doesn't address
the question in any way about any potential
correlation between glyphosate use and -- and NHL
incidence.

Q. Youtoldme--

A. Youcantlook at either of them in
isolation and draw any conclusions.

Q. Didyoutell methat the 70-fold
increase in glyphosate usage from 1974 to 2000
was important to you in forming your opinion in

Page 155

THE WITNESS: | did not review
the distribution pattern for the dates you
have inquired about.

BY MR. LITZENBURG:
Q. Okay. Why not?

asked and answered.
THE WITNESS: | wanted to take
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data on NHL incidence in the United
States. Thisisfrom 2008 to 2012.

| wanted to back off at least 10
years to account for certain estimates of
latency that have been proposed to allow
sufficient time for any relationship
between glyphosate exposure and NHL
incidence to be evident.

Consequently, | didn't go back
past 2000 because | did not wish to
compare 1990 with 2004. | wanted to
compare current up-to-date glyphosate
data.

And | would also tell you that
the incidence by county is not available
historically for very long. Thisis--
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the most geographically regionally defined
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doing this?

MR. JOHNSTON: Objection.
Misstates his testimony.

THE WITNESS: The numbersyou
have quoted represent in my mind a
significant increase in glyphosate usage
during that time period. That isnot to
say it was not also significant in 2001,
in 1999. You know, it'sall in the sort
of eye, you know, eye of the beholder.
That was not my -- my point.

My point was to illustrate with
nationwide data sets any relationship that
could be discerned between glyphosate
usage and NHL incidence by county.

Thisis, in my opinion, the best
data sets available to provide this
information in graphic form, and basically
anyone can look at this and draw their
conclusions as to whether there seemsto
be overlap between high levels of
glyphosate and high levels of NHL.

It does not take any particular
epidemiologic expertise to do this,
medical expertise to do this. A nonexpert
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Page 160

1 can actually sit down and look at this 1 latency period and so | don't -- | don't recall
2 relationship themselves. 2 the exact date that this data set goes back for
3 BY MR. LITZENBURG: 3 being able to draw maps.
4 Q. Okay. 4 Q. Waell, balpark it.
5 A. | wasasked to prepare this report 5 MR. JOHNSTON: Objection. He
6 for a Daubert hearing, and | was asked to make 6 doesn't know. Asked and answered.
7 thisreport to imagine | was ajudge and to make 7 THE WITNESS: | don't know.
8 thisinformation as accessible as| could to 8 BY MR. LITZENBURG:
9 people who did not have a strong background in 9 Q. Okay.
10 lymphoma genesis, lymphoma etiology, NHL 10 A. It wasnot material --
11 incidence, glyphosate. 11 Q. And--
12 So | used whatever tools | had at 12 A. It wasnot material to my report.
13 hand to -- to provide that. Thisisnothing more 13 Q. Thedistribution -- the changesin
14 than asimple demonstration of what turns out to 14 distribution geographically between 1974 and 2000
15 be, when looking at it, an absence of correlation 15 are not important to your opinion or your report;
16 between these two variables. 16 correct?
17 Q. Dr. Fleming, I'm going to try and 17 MR. JOHNSTON: Objection.
18 get an answer out of thisto this question before 18 Misstates his testimony.
19 you go have lunch with your counsel and come back |19 THE WITNESS:. They are not
20 and we'll see what you say afterwards. 20 relevant to the data | present in Figure 5
21 Y ou've told me from 1974 to 2000 21 of my report and only that.
22 that the usage of glyphosate changed by a 70-fold 22 BY MR. LITZENBURG:
23 increase; right? 23 Q. AndFigure5isonly relevant if
24 A. Approximately, yes. 24 thereisan eight to 12-year latency period for
25 Q. Okay. How did the geospatial 25 non-Hodgkin lymphoma.
Page 159 Page 161
1 distribution of glyphosate -- not cancer -- 1 Do you agree with me there?
2 change between 1974 and 20007 2 A. Figure5isrelevant for a--itis
3 MR. JOHNSTON: Objection. Asked 3 actualy -- it is not known whether that is the
4 and answered. He's already answered that 4 case. | do not know for sure.
5 question three times. 5 MR. LITZENBURG: Break on that.
6 BY MR. LITZENBURG: 6 THE VIDEOGRAPHER: Time now is
7 Q. Doyouknow? 7 12:03. Weare going off therecord. This
8 A. | looked at the available data that 8  istheend of Disk No. 2.
9 | could in the map format and wasimmediately | © (Whereupon, at 12:03 p.m., a
10 struck by the fact that the patterns of 10 luncheon recess was taken.)
11 glyphosate, which iswhat you're looking at in 11
12 that top figure, remain essentially constant 12
13 throughout time. The color code changed asthe |13
14 amount of glyphosate use increased. 14
15 To put it another way, the Central 15
16 Valley of Californiawas present as an area of 16
17 high glyphosate use asearly on as| looked. 1t |17
18 remained that way through 2002, and it remained |18
19 that way for subsequent years. 19
20 Q. How early did you look? 20
21 A. 1looked as early asthe -- asthe 21
22 mapping program had data for. 22
23 Q. How far did you go back? 23
24 A. | don'trecal that because, again, 24
25 25

| focused on NHL and the approximately 10-year
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1 AFTERNOON SESSION 1 Q. Okay. Why isthat?

2 (12:53 p.m.) 2 A. Becausethe HIV virus does not get

3 WILLIAM H. FLEMING, MD, PHD 3 into lymphocytes and cause a clonal expansion of

4 called for continued examination and, having been | 4 lymphocytes resulting in lymphoma as EBD does.

5 previously duly sworn, was examined and testified | 5 It getsinto cells and reduces their number and

6 further asfollows: 6 their efficacy, and thisresultsin

7 EXAMINATION (CONTINUED) 7 viraly-induced immunosuppression. Itisin that

8 THE VIDEOGRAPHER: Thetimenow | 8 setting of virally-induced immunosuppression

9 is12:53. We are back on the record. 9 gpecific to the HIV that lymphoma devel oped.

10 Thisisthe beginning of Disk No. 3. 10 In the late 1800s or late 1980s
11 BY MR. LITZENBURG: 11 through about 1993, patients who presented with
12 Q. Didyou get achanceto get lunch, 12 full-blown AIDS often developed lymphoma. And
13 Dr. Fleming? 13 from 1993 on, when HIV viral load could be easily
14 A. Yes | did. 14 controlled, it turned out that the incidence of
15 Q. Areyouready to go? 15 |lymphomain those patients dropped off absolutely
16 A. Absolutely. 16 dramatically.
17 Q. Okay. You'venever done -- have you 17 We actually had a program at our
18 ever done expert work before for litigation? 18 cancer center that was developed in the '90s, the
19 A. | have provided expert reportsin 19 early '90sto evaluate HIV lymphoma. It wasa
20 the past, yes. 20 research group, and we closed that research group
21 Q. Okay. What was the matter? 21 anumber of years ago because HIV lymphoma
22 A. Itwasa--itrelatedto 22 pasically ceased to exist asaclinical entity.
23 bisphosphonates and multiple myeloma. 23 Q. And,infact, if youlook at Figure
24 Q. Issomebody sued somebody? Itwasa |24 3inyour report on page 4.
25 court case? 25 It's page 4.

Page 163 Page 165

1 A. No. No. I just provided expert 1 A. Sure. Yes.

2 medical report, reviewing the history of the, you | 2 Q. That tracksthat dip. That's

3 know, up-to-date at the time treatment of 3 exactly what you're saying; right?

4 multiple myeloma. | talked about the individual | 4 It'srising -- in the second chart

5 case in some detail and then basically gave my 5 ontheright, it'srising up till about --

6 opinion on the utility of bisphosphonates and the | © A. Thesecond --

7 treatment. 7 Q. --1993 and then there's -- then

8 Q. But, I mean, who wasit done for? 8 there'sadip; right?

9 Who asked you to do it? It wasn't a court case 9 A. Thechart panel B on Figure 3 shows
10 jswhat I'm saying. It wasn'tin litigation? 10 the SEER datafor NHL, all races, all sexes, in
11 A. Thiswaswith Hollingsworthin 2010. |11 the age group of 20 to 49.

12 Q. Okay. Didyou give adeposition -- 12 Q. Do you agree with me that that dip
13 A. No. 13 hasto do with AIDS just the mechanism that you
14 Q. --inthat case? 14 just explained?

15 A. Thisisthefirst deposition I've 15 MR. JOHNSTON: Ageor AIDS?
16 ever given. 16 MR. LITZENBURG: AIDS.

17 Q. Haveyou ever served as an expert -- 17 MR. JOHNSTON: You mean HIV?
18 have you ever been sued before for malpractice? |18 MR. LITZENBURG: Uh-huh.

19 A. No, not that I'm aware of. 19 THE WITNESS: This data does not,
20 Q. Yougave meananswer about AIDS |20 you know, give -- this data set we're

21 earlier that | was surprised | didn't understand. |21 looking at here does not give any

22 Do you agree with me that AIDS 22 indication asto what the cause of that

23 increases therisk of non-Hodgkin lymphoma? |23 is.

24 A. That washistoricaly true. Itis 24 BY MR. LITZENBURG:

25 25

no longer true.

Q. Dr. Fleming, neither does any of the
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charts that you've referred to today.
| mean, what does Figure 4 and 5
give us as to the cause of non-Hodgkin lymphoma?
MR. JOHNSTON: Objection.
Argumentative.
THE WITNESS:. Figures4and5 are
illustrative of the conclusion | drew from
the Agricultural Health Study that there
was no positive correlation between
glyphosate and NHL.
BY MR. LITZENBURG:
Q. | thought we were actually finding
some common ground here.
Does this chart, Figure 3 on the
right, does that not describe precisely the trend
that you just told us about the AIDS virus and
doesn't it, in fact, look at young people as
opposed to al people?
Thisisthe 20 to 49. That's
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epidemic --

A. Uh-huh.

Q. -- andthe specific years
affected --

A. Yeah

Q. --theincidence of lymphoma, didn't
you?

MR. JOHNSTON: No. Objection.

Misstates his testimony.

MR. LITZENBURG: Bob, you can't
answer yes or no when | ask a question.

MR. JOHNSTON: You can't ask
unfair questions.

MR. LITZENBURG: Bob, you can't
answer no when | ask him a question.

MR. JOHNSTON: I'm saying no, you
can't answer that question. It's
improper. You're -- argumentative.

MR. LITZENBURG: You said -- you

20 typically the age range in which you get new 20 think that's how you object to form isto
21 casesof AIDS, isn'tit, Dr. Fleming? 21 say no?
22 MR. JOHNSTON: Objection. 22 MR. JOHNSTON: WEell, | object to
23 Compound question and narrative, and I'm 23 form.
24 guessing it'sgoing to be difficult to 24 THE WITNESS: The extent to which
25 find common ground given how far out you 25 therapy for HIV playsinto thisfall in
Page 167 Page 169

1 areontheplaying field. 1 Figure 3B isnot aquestion | have looked

2 But go ahead if you can answer 2 intoinany detail to provide you with any

3 hisquestion. 3 meaningful statistical answer.

4 THEWITNESS: Thereareagreat | 4 BY MR. LITZENBURG:

5 many factors that are represented herein 5 Q. Butitfollowsthe years you gave

6 Panel B and | -- 6 me; right? Thetrend in the years'80 to '93 and

7 BY MR. LITZENBURG: 7 then drop off, right, or doesit?

8 Q. What? 8 A. This--

° A. --don't know -- I'm sorry? 9 Q. Telusifitdoesoritdoesn't.

=
o

Q. What factors?

MR. JOHNSTON: Can you let him
answer his question? Y ou're talking over
him, counsd.

THE WITNESS: Okay. It'snot --
it's not possibleto tell, looking at
this, what is responsible for -- for that
drop.

What you're saying is that the
successful treatment of the AIDS epidemic
could follow asimilar pattern, but that's
ahypothetical to which | cannot give you
an answer.

BY MR. LITZENBURG:
24 Q. Youdon't know how that -- you just
25 gave me avery learned answer about AIDS
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MR. JOHNSTON: Objection.
Compound. How many questions do you want
to ask him at once, counsel? It'sa
compound question.
THE WITNESS: Could you repeat
the question, please?
BY MR. LITZENBURG:

Q. Isthe shape of thisline described
by the trend that you just told me about AIDS
between 1980 and 1993?

A. | gave--

MR. JOHNSTON: Objection. Asked
and answered. Go ahead.

THE WITNESS: | gaveyou a
generalization. These are hard numbers.
Two different things.
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| told you that after 1993 with
the advent of triple therapy, the entity
of AIDS lymphoma declined in the -- in the
ensuing years.
| did not mean to suggest that it
dropped as much asit did or as quickly as
itdidin Figure 5B. | do not know, you
know, what other contributing factors are
involved.
BY MR. LITZENBURG:
Q. Hasanybody done astudy on that?
A. Again, beyond the scope of my expert
report here today.
Q. Doyou think if we stuck two maps
side by side it would answer the question for us?
MR. JOHNSTON: Objection.
Geez, counsel, you don't think
that's argumentative and disrespectful ?
Objection to the conduct of this
deposition.
THE WITNESS: Again, beyond the
scope of my report.
BY MR. LITZENBURG:
Q. You agree with me that those two
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suggest this covers the entire waterfront
in terms of possible latency.

BY MR. LITZENBURG:

Q. What isyour profession or your
industry view as areasonable latency for
non-Hodgkin lymphoma?

MR. JOHNSTON: Objection.
Speculative.

THE WITNESS: Asnoted in my
report, outside of the context of chemo
and radiation therapy for Hodgkin's
disease and outside of the context of
developing lymphomain organ
transplantation, very little direct
evidenceis out there for the latency of
NHL.

In the vast mgjority of cases,
the latency in agivenindividua is
simply unknown.

BY MR. LITZENBURG:

Q. Waéll, how did you pick eight to 12
to do this?

MR. JOHNSTON: Objection. Asked
and answered. We spent asignificant

25 maps that we were looking at before only istrue |25 amount of time on that this morning,
Page 171 Page 173

1 if the latency for non-Hodgkin lymphomais 1 counsd.
2 between eight and 12 years; right? 2 BY MR. LITZENBURG:
3 A.  Which two maps? 3 Q. Becauseit'snot unreasonable? Is
4 Q. Pages8. 4 that how you practice medicine or science?
5 A. No, | do not agree with that 5 MR. JOHNSTON: Objection.
6 statement. 6 Argumentative. And misstatesthe
7 Q. Okay. Soif the average latency of 7 testimony that you spent a significant
8 non-Hodgkin lymphomais six months, you're 8  amount of time on this morning.
9 9 THE WITNESS: Asl| discussed
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telling me these maps are useful in determining
whether glyphosate caused it or not?

MR. JOHNSTON: Objection.
Misstates the testimony about what these
maps show.

THE WITNESS: These maps show, as
it'stitled, the incidence on a
county-wide basis from 2008 to 2012.

BY MR. LITZENBURG:

Q. But you made an assumption that
latency is between eight and 12 years in making
those two maps; right?

MR. JOHNSTON: Objection. Vague.
Misstates his testimony.

THE WITNESS: | believe eight to
12 yearsis areasonable time to begin to
look at this question. | do not mean to

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

earlier today, the chemotherapy and
radiation therapy data, in combination
with data in patients that are
immunosuppressed, suggests that thisisa
very reasonable time, and | believe that
there are hintsin the case literature
studies suggesting 10 years is not
unreasonable.
BY MR. LITZENBURG:
Q. I'masking isthat how you practice
medicine to do things that are not unreasonable?
MR. JOHNSTON: Objection. Vague.
THE WITNESS. We practice
medicine based on the best available data
at the moment we draw conclusions and make
decisions about treatment.
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1 BY MR. LITZENBURG:

Page 176
1 Thedata-- the datain Figure 5 isbasicaly

2 Q. Butwordsareimportant herein 2 that generalization.
3 litigation at least, and you keep telling me that 3 Q. Would you agree with methat a
4 alatency period of eight to 12 yearsis not 4 latency of oneyear is not unreasonablein the
5 unreasonable. 5 context of non-Hodgkin lymphoma?
6 That's different from telling me 6 MR. JOHNSTON: Objection. Vague.
7 that you have an opinion that the latency period 7 THE WITNESS: | do not believe a
8 of non-Hodgkin lymphomais approximately eightto | 8 |atency of one year isin any way typical
9 12 years, right? 9 of the average latency for NHL based on
10 MR. JOHNSTON: Objection. Vague. 10 the data we have. 1t would be -- it would
11 Compound. 11 pean outlier, and | have no doubt you
12 THE WITNESS: My opinion, based 12 could find patientsin whom that was true,
13 onthe evidence available to me, isthat 13 put that would not be the general trend.
14 thistime frame should be sufficient to 14 BY MR. LITZENBURG:
15 detect NHL. 15 Q. No. Isit reasonable or not
16 BY MR. LITZENBURG: 16 reasonable to use that for a data?
17 Q. Andwhat if the latency isthree 17 MR. JOHNSTON: Objection. Asked
18 years? The relationship of these two mapsto 18 and answered.
19 each other doesn't tell us anything about 19 THE WITNESS: | took the best
20 etiology, would it? Y ou're comparing 2000 to -- 20 available datafrom the -- on NHL
21 2008 to 2012; right? 21 incidence by county, the most recent data,
22 MR. JOHNSTON: Objection. 22 and correlated it with an average of
23 Compound. Two questions there, counsel. 23 approximately 10 years exposure to
24 Choose one. 24 glyphosate and have presented that data.
25 THE WITNESS: If it were limited 25 | have not looked at any other
Page 175 Page 177
1 to three years, that would betrue. In 1 timeframes, and I'm not prepared to
2 the case of organ transplantation, there 2 discuss that.
3 arecircumstances where the lymphoma can 3 MR. LITZENBURG: Okay.
4 develop earlier. 4 (Document marked for
5 Thereis asubset of patients, 5  identification purposes as Fleming Exhibit
6 for whom we do not understand the reasons, 6 20-4.)
7 develop lymphomawithin ayear of 7 BY MR. LITZENBURG:
8 beginning immunosuppressive therapy. The 8 Q. | handed you Exhibit 4. It'sa
9 risk for developing it persists until 9 document from, | believe, the 9.11 commission.
10 about year 10. 10 The heading is"9.11 Monitoring and Treatment
11 Most patients don't developitin 11 Minimum Latency & Types or Categories of Cancer."
12 thefirst year. Most patients do it 12 Do you see that?
13 later. It sort of peaks. It tendsto 13 A. If you'll give me amoment to read
14 peak at year 10. That's not to say there 14 jt, counselor.
15 jsn'tapatient out at year 17 or 18. | 15 Yes, | seethis.
16 just-- I'mjust coming up with a 16 Q. Okay. Andin those five categories
17 reasonabl e time window to -- to look at 17 below, which category would non-Hodgkin lymphoma
18  thisdatain. 18 fitinto?
19 BY MR. LITZENBURG: 19 A.  Wadll, it saysthat
20 Q. Sothen oneyear isnot unreasonable 20 lymphoproliferative and hematologic cancers,
21 either? 21 including al types of leukemiaand lymphoma.
22 A. There are subsets of patientsin 22 Point three.

23 whom we have data that suggests NHL can develop
24 within one year, but that would not be
25 generalizableto the NHL population as awhole.

Q. Okay. Andwhat doesit list asa
24 minimum latency?
25 A. 0.4yearswhichthey say is
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Page 178
equivalent to 146 days.

Q. Isthat unreasonable or not
unreasonable?

A. It'sbased on low estimate use for
lifetime risk of low level ionizing radiation
studies, and this represents a change from
lymphoproliferative cancers from the October 17,
2012, 9.11 version.

Q. What wasthe 2012 version?

A. Don't know.

Q. Okay. Doyou know if it's gone up
or down?

A. Don't know.

Q. Okay. Is.4yearsasalow end
estimate of latency, isthat reasonable, not
reasonable, or athird?

A. Thisisaconclusion drawn by an
administrative group headed apparently by
Dr. John Howard. It'sawhite paper. It'san
opinion paper, and for the purposes of 9.11, they
are considering this to be the minimal latency.

| am not aware of the primary data
supporting this -- this allegation but -- per
this conclusion | should say, but at the same
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A. | have confidence that the National
Institutes of Health and the SEER database that
they oversee through the National Cancer
Institute has carefully thought through these
issues and worked to present data that they feel
is-- isreliable based upon, you know, based
upon al of these variables.

Q. WEéll, nobody issaying that NCI is
unreliable.

I'm just asking you if you know --
if youwork, say, in the Central Valey of
Cdlifornia?

A. Uh-huh.

Q. Andyou get diagnosed in San
Francisco, whereisit going to count that
diagnosis for NHL in the SEER data?

A. | have not reviewed the specifics of
that question.

Q. Wouldn't that be crucially important
to our understanding here?

MR. JOHNSTON: Objection. Calls
for speculation and hypothetical.

THE WITNESS: | see patients from
Washington State on aroutine basis. They

25 time, | would not have searched out and reviewed |25  receive their diagnosis at my ingtitution
Page 179 Page 181
1 thisasthisisa, you know, an opinion of a-- 1 in Oregon. They drive five miles across a
2 of athink tank, if you will. 2 bridge to another state.
3 Q. Right. InFigure5 here, NHL 3 | would think it very unlikely
4 Incidence by County, how is thet datareported? | 4  that they would beincluded in an Oregon
5 Isit -- well, what does it mean by "county"? 5  datistic because they are logged into the
6 A. What doesit mean? 6 system as astate of Washington resident,
7 Q. Yes 7 and the county that they'reresidinginis
8 A. Thiswould be the incident rate per 8  asoincluded because all that address
9 hundred thousand people in that particular 9 information is there.
10 county. 10 They're basically all reported
11 Q. Isitwhereaperson--soif a 11 cases of cancer in the United States or
12 personisliving -- doesit count where a person 12 all diagnosed cases of cancer in the
13 jsliving at the time of diagnosis? Doesit 13 United States are supposed to be reported
14 count the actual site they were diagnosed at, the |14 and collated to facilitate our
15 dite of exposure? Where does that count? 15 understanding of the burden of disease,
16 MR. JOHNSTON: Objection. Vague. |16 and thereisa, you know, well-organized
17 THE WITNESS: How thosevariables |17 group of people who focus on this problem.
18 areaddressed in the data set | cannot 18 And how they addressed your
19 tell you. 19 question, how they addressed your question
20 BY MR. LITZENBURG: 20
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a b~ W N P

Q. Youhavenoideaif the SEER data
collects where the person was diagnosed or where
they lived or where they lived at the time of
exposure? Y ou have no ideawhat location that's
using to collect that data?

21

23
24
25

with granular detail, | don't know.
BY MR. LITZENBURG:

Q. Soisyour answer that this
represents the county in which the patient is
living at the time of diagnosis?

A. 1 donot know for certain whether
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1 that iscorrect. 1 NCI, has been suppressed. And thereasonitis
2 Q. Okay. So how canyou make this 2 suppressed is that there are some countiesin
3 comparison or draw any conclusions from it if you 3 this country that have a thousand residences or a
4 don't know whether thisis showing the places 4 thousand residents, and there are counties like
5 where people get non-Hodgkin lymphoma, the places | 5 LA County that have 10 million residents.
6 where they get diagnosed with non-Hodgkin 6 So if you've got athousand people
7 lymphoma, or the place where they were living at 7 in your county, there's -- you're not going to be
8 thetimethe latency period begins? 8 able to say too much about the annual incident
9 A. Thepeoplewho constructed the SEER 9 rate of lymphoma because the population base is
10 database would have aclear set of rules because 10 too small.
11 the situation is actually more complex than you 1 So much of the data here is because
12 makeit out to be. A person could have moved to 12 ] think they have to have at least, | think |
13 acounty within six months, get diagnosed in 13 recall, 12 to 16 cases per county. Otherwise the
14 another county, and then returned to that second 14 information is censored or suppressed.
15 county. And where -- where are you going to 15 Q. Dr. Fleming, do you know how many
16 include that? 16 sites SEER draws this data from?
17 Q. That'swhat I'm asking. 17 A. Theactual number of physical sites?
18 A. They'll -- they'll -- they'll have a 18 No, | do not.
19 standardized approach to answer your question, 19 Q. Doyouknow if it's less than 20?
20 and that will basically be awash for all the 20 A. | donot know.
21 individuals who are recorded in the database. 21 Q. Youdon't know if it's morethan a
22 Q. No, that'sthe question that I'm 22 hundred?
23 asking. 23 A. | don't know the reporting system
24 A. They're certainly not going to 24 for cancer diagnosisin the United States at a
25 report the incidence of diagnosis at major 25 granular detail.
Page 183 Page 185
1 teaching hospitals throughout Americabecauseit | 1 Q. What isyour estimate of the number
2 would then appear that essentially all cancer 2 of sitesthat SEER draws this data from?
3 diagnosisin Americawere madein afew hundred | 3 A. | haveno estimate to give you.
4 centers. 4 Q. Okay. If you're amigrant worker
5 Asyou can see here, there'svery 5 moving up and down the Central Valley harvesting
6 small counties throughout this map that arein 6 vegetables and you get diagnosed in San Francisco
7 states with low populations and states with no 7 with non-Hodgkin lymphoma, where are you recorded
8 medica schools. 8 as getting non-Hodgkin lymphoma?
9 Q. Yeah. 9 A. Wewould haveto check with the
10 A. Soit'snot going to be based on 10 rules and regulations that -- and guidelines that
11 where the diagnosisis made. 11 SEER usesto construct the database. | can't --
12 Q. Yeah. Infact -- 12 I'm not going to speculate on that.
13 A. How long -- how long one needs to 13 Q. What proportion of agricultural
14 resideinthe county beforethey're considereda |14 workersin the Central Valley are migratory?
15 county resident for purposes of the statistic | 15 A. Again, beyond the scope of my
16 do not know. 16 report.
17 Q. And, infact, how many sites does 17 Q. Doyou think that the etiology of
18 SEER collect this datafrom? 18 non-Hodgkin lymphoma varies by subtype?
19 A. The actua number of sites cannot be 19 A. Let methink for aminute. That'sa
20 ascertained from the information that SEER 20 complex question.
21 providesinthis. 21 HTLV, particularly in people of a
22 Q. Didyoudo -- 22 Japanese background, tendsto result in T-cell
23 A. Because -- because the gray boxesin 23 madignancies. So that isasubtype of -- of NHL.
24 hereindicate one of two possibilities. Thedata |24 Okay?
25 jsnot available or the data, in the words of the 25 EBV-driven lymphomas tend to be
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B-cell lymphomas. EBV-driven lymphomas tend not
to be follicular low-grade lymphomas.
So the answer to your question is,

there is some data associating some etiologies
with some subtypes of NHL, but our data set and
knowledge isincomplete.

Q. Does-- do either of your maps
account for that?

A. Itaccountsfor the overall
instance, which would include the common types of
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Page 188
both.

Q. Okay. You don't account for
subtypesin this?

A. Subtype? | can only go with the
datal have. Subtype analysiswas not available
onthis.

Q. Areyou certain?

A. ltwasnot easily publicly
available. If | petition the NCI to release
this, I could go through areview process where

11 NHL and the rare types. 11 they would release any datato me because I'm a,
12 Q. Couldweadjust to seeif it -- do 12 you know, aphysician scientist at aUS
13 the same thing for T-cell lymphoma versus B-cell 13 university.
14 |ymphoma? 14 | could go through a processto --
15 A. It cannot be done with the publicly 15 to -- to get my hands on any data, but it would
16 available NCI database, to the best of my 16 probably bein aformat that | would not be able
17 knowledge. Whether someone else at the NCI has 17 to, you know, readily -- readily work with.
18 that dataon a-- on an NCI server, you'd have to 18 Q. What format?
19 ask them. 19 A. Itwould -- the format --
20 Q. Didyoulookintoit? 20 MR. JOHNSTON: Objection. Calls
21 MR. JOHNSTON: Objection. Vague. 21 for speculation.
22 THE WITNESS: This question 22 THE WITNESS: Yeah. This--this
23 looked at the overall NHL diagnosis, as do 23 geo version -- this GeoViewer type of data
24 thegreat majority of epidemiologic 24 permits this county-by-county assessment.
25 dtudies. 25 Again, anybody, regardless of
Page 187 Page 189

1 Subsequent subset analysisis 1 their background and statistics or

2 appropriate when patient populations are 2 epidemiology, can goin there and click

3 large enough. That was not the goal of 3 andget adtatistically valid

4 theNCI in generating this 4 representation of the incidence by county

5 county-by-county data set. 5  inthose counties for which datais

6 BY MR. LITZENBURG: 6 avalable.

7 Q. Soyouagreewithmewhenyoulook | 7 BY MR. LITZENBURG:

8 at causality, you look at NHL overall and not on | 8 Q. Andyou--

9 just individual subtype? 9 A. Youdon't have to make any
10 A. | don'tthink you're going to get a 10 decisions. The decisions have been made for you.
11 Jow-grade lymphoma arising as a cause of 11 You can choose from amodest menu, and that's
12 immunosuppression in an adult treated with an |12 basically the limitation of it.
13 organ transplant. You will not get afollicular |13 I, again, cannot query this data set
14 gmall cleave cell lymphoma, no. 14 and ask how many people with NHL -- how many
15 So there is an example that | would 15 people with blue eyes got NHL in Florida. That
16 -- | would be suspicious if someone provided 16 isnot something | could query and present to you
17 those, you know, put those two together. Butin |17 today because that is not on the menu. Age and
18 many other cases, in fact in most cases, we don't |18 sex and other variables are.
19 know. 19 Q. Andyou have no idea, again, what
20 Q. | moveto strike that answer, and 20 "NHL Instance by County" means? Y ou don't know
21 I'mgoing to read it to you again. 21 if that means the county of residence, the county
22 Do you agree with me that when you 22 of residence of diagnosis, the county of
23 |ook at causality, you look at NHL overall and |23 exposure? You have no idea, and it makes no
24 not just by individua subtype? 24 difference to your opinion, does it?
25 A. | think it'sreasonable to look at 25 MR. JOHNSTON: Objection.

Gol kow Litigation Services

Page 48 (186 - 189)




Case 3:16-md-02744+YE i RasuentL B d:’ileql,p%ﬁ_zgllfphl?qg_e 50 of 70

Page 190 Page 192
1 Absolutely compound and asked and 1 subject that shows a dose-response?
2 answered. 2 A. | amnot aware of any dose-response
3 Choose a question. Which one do 3 intheliterature that | have seen that | would
4 youwant him to answer? 4 consider to be scientifically credible because it
5 BY MR. LITZENBURG: 5 has not been adjusted for the use of other
6 Q. Youhavenoideawhat "NHL Instance | € pesticides or it smply does not meet statistical
7 by County" means do you? 7 dignificance after multivaried analysis that only
8 A. It meansthat residents of the 8 includes arelatively short list of variables.
9 United States have been assigned a county 9 Q. What paper finds a dose-response but
10 following the diagnosis of NHL. 10 then fails one of the criteriathat you just
11 Q. How isthat defined? 11 mentioned?
12 A. Thedetails of that are determined 12 MR. JOHNSTON: Objection.
13 py the NCI and the SEER database. 13 THE WITNESS: Again, | did not --
14 Q. Would that affect your -- 14 | did not memorize the content of -- of
15 A. | canonly speculate on this. 15 these case studiesreports. If there's
16 Q. Would that affect your opinion? 16 oneyou'd liketo discuss, please provide
17 A. No, not at all. 17 it and I'll be happy to point out my
18 Q. Itwouldn't affect your opinion if 18 thinking.
19 this county is the place where the person was 19 BY MR. LITZENBURG:
20 exposed, the place where they lived at thetime |20 Q. Hasany study concluded there's a
21 of diagnosis, or the place where the site of 21 dose-response or not between glyphosate and NHL?
22 diagnosisis? That wouldn't make any difference |22 MR. JOHNSTON: Objection. Vague.
23 to your opinion? 23 THE WITNESS: There are -- |
24 MR. JOHNSTON: Objection. 24 recall abstracts of papersthat have
25 Compound and calls for speculation. 25  suggested that that's what they conclude.
Page 191 Page 193
1 THE WITNESS: Figure5 -- my 1 | have looked at their primary data, and |
2 opinion in this caseis not dependent on 2 donot agreethat it provides -- that it
3 Figure4 and Figure5 at al. 3 provides convincing evidence of a
4 Figure 4 and Figure 5, as | said 4 relationship between glyphosate and NHL in
5 earlier, areillustrative of the data that 5  adose-dependent or non-dose-dependent
6 we havein the epidemiology literature 6 manner.
7 looking at alarge cohort-based study. 7 BY MR. LITZENBURG:
8 | smply said, are there other 8 Q. Youlooked at the primary datafor
9  datasetsthat would illustrate to us 9
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25

whether that was a, you know, you know, a
reasonable conclusion. Would they have a
different finding? Who knows?
So | went and plotted up the
data. Yougotitinfront of you. Itis
not epidemiologic data. It isnot the
data | based my opinion.
If | did not have any of the data
in Figures 1 through 5, this would not
change my opinion.
BY MR. LITZENBURG:
Q. Isthisan accepted method of
epidemiology?
A. No. It'snot epidemiology at all.
Q. Okay. Andwhat does -- well, are
you aware of published epidemiology on this

al these papers?

A. |looked at -- | looked in the
case-control studies at some primary data.

Q. Wheredid you get your answer?

A. Primary data-- if you put numbers
in atable and those are the numbers and they,
you know, they haven't been adjusted, that's
primary data. If you take it a step further and
say we did multivaried analysis on these things,
that's still primary data.

Q. Sofor each of these papers, you
read the abstract and then you went and looked at
the primary data; isthat --

A. 1looked at -- | looked at the
primary data. There was -- there was a paper or
two that said there was potentially a
dose-response, and | looked at it. And | was
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Page 194

underwhelmed by the number of patientsin the
study, | was underwhelmed by the dose-response
differences and, most importantly, | didn't rely
on them because they didn't adjust for other
pesticides.

Q. What papers?

MR. JOHNSTON: Objection. Asked
and answered.
BY MR. LITZENBURG:

Q. Wereyou underwhelmed? | mean, you
just told me that you were underwhelmed by
patient numbers of one of papers that showed a
dose-response. Which one?

A. Wecould --

MR. JOHNSTON: Objection.

Misstates his testimony. That's highly --

THE WITNESS: Let'sgotomy MCL.

I'll point them out for you. That'sfine.

It's not a problem.

BY MR. LITZENBURG:

Q. Do you remember the question pending
is: Which of these shows a dose-response for
which you don't like the patient population
numbers?

© 0 N o o~ WN P
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Page 196
mentions dose-response in this regard.
BY MR. LITZENBURG:

Q. Isdose-response one of the Bradford
Hill criteria?

A. Yes.

Q. Doyou believe that latency varies
by subtype?

A. Latency varies by a number of

different factors, and subtype would be one of
them.
Q. Okay. Do you disagree with IARC
that thisis a probable human carcinogen?
MR. JOHNSTON: Objection. Beyond
the scope of his report.
THE WITNESS: | did not consider
IARC'sopinionin detail. | considered
the IARC monograph exactly as | would any
other review article as areview of
published data with which | used to
double-check that. There was no studies|
had excluded from my analysis.
BY MR. LITZENBURG:
Q. What other disagreements do you have
with IARC in terms of carcinogens?

25 MR. JOHNSTON: I'm going to 25 MR. JOHNSTON: Objection. No
Page 195 Page 197
1 object on the grounds that that's compound 1 foundation. Misstates the record.
2 and also argumentative and also 2 THE WITNESS: Yeah. | --1 am
3 disrespectful. 3 not hereto give an opinion today on
4 THE WITNESS: (Reviewing 4 |ARC'sdecision of the classification of
5 document). 5  glyphosate. That's beyond the scope of my
6 The Eriksson 2008 paper, to the 6  report.
7 best of my recollection, mentions a 7 | am looking at the primary
8  potential dose-response. 8  scientific data
9 BY MR. LITZENBURG: 9 BY MR. LITZENBURG:
10 Q. Any others? 10 Q. Isthere amore authoritative source
1 A. Todiscussthisany further, | 11 than IARC on what causes cancer and what doesn't?
12 suggest we just take it out and look at it to 12 A. Yes
13 refresh both our memories and we can -- | will be |13 Q. What?
14 happy to tell you what concerns me about their 14 A. Theprimary datain the world's
15 analysis. 15 |iterature is the authoritative source on the
16 Q. Widll, you must have weighed two 16 scientific significance of correlating any
17 ligts. Tell meif there's anything that meets 17 exposure with -- with any disease.
18 that criteria. 18 IARC is an international
19 MR. JOHNSTON: Objection to the 19 organization that reviews potential carcinogens,
20 extent herecalls. 20 and it isalso an organization that brings
21 THE WITNESS: Yeah. 21 together, you know, large data sets from around
22 MR. JOHNSTON: Becausethisis 22 theworld for investigators to query.
23 not amemory test, counsel. 23 So they have a panel of
24 THE WITNESS: Yeah. Therewas at 24 epidemiologists who sort of continually review
25 25 compounds that they may think are potentially

least one other case-control study that
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carcinogens, yes.

Q. Do you agree with the EPA's
classification of glyphosate or Roundup?

A. Again, | did not take the EPA's
classification into consideration when | wrote
this report.

Q. Why didyou put it in your Materials
Considered List?

A. | --pardon me.

Q. Youjust said you didn't consider
it, but it's on your Materials Considered List?

A. | misspoke. | did not rely uponit.

Again, becauseitis-- IARCisaso
onmy list. 1 did not rely on IARC. | did not
rely on any review articles. | did not rely on
any opinion pieces. | did not rely on any -- the
results for any regulatory agencies.

Q. Wasit al peer reviewed, everything
you relied on?

MR. JOHNSTON: Objection. Vague.

THE WITNESS: Yes, at some

juncture all the -- al the data that --

that -- al the datal really relied on,

truly relied on, yes, was peer reviewed.

© 0 N o o~ WN P
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"favorable" and that he knows what

Monsanto's case is.

THE WITNESS: And | do not -- |
do not know of any unpublished data from
this project.

BY MR. LITZENBURG:

Q. Soyouwereonly given one set of
unpublished data?

A. | wasgiven the 2013 draft
manuscript by Alavanja, et a. updating
glyphosate in the AHS data set through 2008.

Q. Do you think that this methodol ogy
in Figures 4 and 5 is better than that of
Eriksson?

A. Applesand oranges. My -- | think
Figure 4 and 5 are illustrative of the
relationship described in the AHS study. They
are completely congruent with it and do not show
the expected changes one would see if that
hypothesis or if that -- if that result was
different in fact.

Q. Do you think that working in
agriculture places you at increased risk of
non-Hodgkin lymphoma?

25 There was other aspects of it that were 25 A. 1think there'savery long,
Page 199 Page 201

1 sort of updates of peer-reviewed data. 1 well-established set of data indicating that
2 So while the final followup on 2 farmers have a small but real increasein NHL
3 certain patients from AHS studies had not 3 compared to the general population, yes.
4 yet been published, it was collected in 4 Q. Wadll, did you account for that in
5 the same peer-reviewed format as the other 5 Figures4 and 5?
6  studieshad, so... 6 A. Thevery highest levels of
7 BY MR. LITZENBURG: 7 glyphosate in Figure 4 essentially define the
8 Q. Soyourelied on unpublished data? 8 major agricultura areasin the United States.
9 A. 9
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| didn't rely onit. It was
congruent with the opinion of the De Roos 2005
article, of which it was alongitudinal
follow-up. It strengthened the conclusions of
the 2005 article, but did not -- but did not
materially contribute to my opinion.

Q. Do you know what the North American
Pooled Project is?

A. Yes, I've heard of it.

Q. Didyou look at that unpublished
data?

A. No, | did not.

Q. Doyouknow if it'sfavorable to
Monsanto's case or unfavorable?

A. | donot.

MR. JOHNSTON: Objection. Calls
for speculation and vague as to
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So they are accounted for very, very clearly in
Figure 4.

Q. What are you measuring that by?

A. I'mmeasuring that by -- It'sthe
use on a per square mile basis essentially
highlights the major agricultural areas of the
United States.

Q. What areyou --

A. From the Central Valley from eastern
Oregon and eastern Washington to the Central
Valley of Californiato Northwest Texas to
Floridaand all up the Southeastern seaboard and
into the West Coast. These are -- these are all
highlighted.

| would -- | do not see what | would
consider amajor agricultural areathat -- that
has no estimate of usage.
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Page 202 Page 204
1 Q. What have you done to study measures | 1 They focused on pesticide
2 of major agricultural areas? | mean, what are 2 gpplicators. They went where the assumed problem
3 you comparing thisto to say that they match up? | 3 was. Therewasalot of preliminary evidence
4 It'scircular logic, isn't it? 4 suggesting that might be afruitful place to look
5 MR. JOHNSTON: Objection. 5 for the increased incidence of NHL in farmers.
6 Compound. 6 And they said, all right, let's get
7 BY MR. LITZENBURG: 7 acohort, alarge cohort. 57,000 pesticide
8 Q. Youreteling methat because they 8 users. 75 percent of whom had glyphosate
9 use glyphosate, it's an agricultural area; is 9 exposure. So thetyranny of small numbers that
10 that right? 10 you get in case reports disappears when you have
11 A. Usesof glyphosate certainly in the 11 arobust prospective cohort study.
12 range, the higher range, which | would say isof |12 Q. Youputin herethat children are at
13 greater than 88 pounds per square mile as 13 50 percent increased risk of non-Hodgkin lymphoma
14 compared to less than 4 pounds -- so we're seeing |14 if they grew up on afarm; isthat right?
15 20-fold differences, round numbers -- aggregate |15 A. Not aschildren. That's not what it
16 as expected within the major agricultural areas 16 says.
17 of the United States. 17 Q. Peoplewho grew up on afarm through
18 Q. Have-- 18 18 years of age?
19 A. Full -- full stop. | don't need -- 19 A. Whichisavery different statement.
20 | don't need any additional datato convinceme |20 Q. Okay.
21 that the Central Valley of California has ahigh 21 A. That meansif you grew up on afarm
22 glyphosate usage, and thisis also true of, you 22 through 18 years of life, your risk of developing
23 know, of the Midwest and Florida. 23 NHL subsequently was higher. It does not say you
24 As| pointed out, it's -- it's very 24 develop NHL asachild.
25 clear. We're not drawing finelines and borders. |25 Q. What isthat excessrisk from?
Page 203 Page 205
1 We'relooking at with -- we'relooking at broad | 1 A. Wedo not know.
2 areas of known agricultural activity that have 2 Q. Okay. You just know it can't be
3 high uses of glyphosate. 3 glyphosate?
4 That's -- they're essentially -- 4 MR. JOHNSTON: Objection.
5 you'reright. They're essentialy defined by 5 Misstates his opinion.
6 glyphosate use themselves. 6 THE WITNESS: What | do know is
7 Q. Soyou would define amajor 7 that the Agricultural Health Study
8 agricultural area by the amount of glyphosateit | 8  enrolleesin 1993 were median age of 47,
9 uses? 9  andthismeansthat all of them, | mean,
10 A. | think there would be avery strong 10 the median in that group would have been
11 correlation, but I'd be happy to entertain any 11 older than 18 years of age in about 1961,
12 datayou haveto the -- in the contrary. 12 afull -- afull 13 years before
13 Q. Doyou know how the AHS study 13 glyphosate became available.
14 controlled for the elevated risk of agricultural |14 So those individuals who were,
15 workers? 15 you know, in this study who have higher
16 A. Controlled for it? 16 incidencesif, in fact, they were raised
17 Q. Yeah. 17 on afarm, it had to be -- | have no idea
18 A. Yeah. I'mnot surel understand 18 what the exposure was, but | know with
19 your question. 19 confidence that the vast majority of them
20 Q. Didit? 20 absolutely would not have been young
21 A. What they did was, they did what was |21 enough to have had any glyphosate exposure
22 not possible in the case-control study whereyou (22 inthefirst 18 years of their life.
23 take apopulation of patientswith adiseaseor |23 BY MR. LITZENBURG:
24 an outcome and then look down that list to find |24 Q. Wiédl, whichisit? You have noidea
25 gffected individuals.

25 what the exposure is or you have absolute
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MR. JOHNSTON: Objection.
Argumentative.

THE WITNESS: | have absolute
confidence that the -- when you subtract
the median age of enrolleesin 1993 and
then ask when they turned 18 years of age,
this would be approximately a decade
before glyphosate was ever used in the
United States. Therefore, the -- one
cannot correlate.

One can conclusively, | think,
state that glyphosate in those individuals
who turned 18 before 1974, they ssimply
cannot have their disease, their NHL or
anything else, attributed to glyphosate in
childhood.

BY MR. LITZENBURG:
Q. Sothefact that NHL existed before

© 0 N o o~ WN P
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Page 208

substantively between 1975 and about 1990.
At that point, the curve began to flatten

out until 2004, and from 2004 on it has

actually begun to decrease.

So the pattern is an increase for
thefirst 10 or so years, adecreasein
the rate, followed by afall.

BY MR. LITZENBURG:

Q. Thetruthisfrom '74 to 2009, the
incidence of NHL has gone up in every single
subgroup that SEER measures; right?

MR. JOHNSTON: Objection. Vague.

BY MR. LITZENBURG:

Q. Every race, every age group?

MR. JOHNSTON: Objection. Vague.

THE WITNESS: Every single
subgroup? The subgroups that SEER |ooked
at are actually, thisis, you know, this

is SEER data. It'stherein the figure.

20 Roundup pushes you toward the conclusion that |20 And this Panel A isadults age
21 Roundup can't cause NHL? 21 B0, al races, both sexes, 1975 to 2014,
22 MR. JOHNSTON: Objection. 22 andyou can, you know, look at any -- any
23 Misstates his testimony. 23 timeinterval you wish thereto -- to talk
24 THE WITNESS: No. Inthisvery 24 agbout rate.
25 well-defined group of patients who became |25 And therate initially increased
Page 207 Page 209
1 adultslong before glyphosate was 1 for unknown reasons, began to decrease,
2 approved, we cannot attribute their NHL to 2 plateaued, and fell. In other words, the
3 glyphosate, period. 3 more glyphosate was used over time in the
4 BY MR. LITZENBURG: 4 United States, the lower the incidence and
5 Q. Okay. Did theincidence of 5  rate of incidence of NHL became until it
6 non-Hodgkin lymphomaincrease, decrease, or stay | 6 began to actually fully decline.
7 the same from '74 to present? 7 BY MR. LITZENBURG:
8 MR. JOHNSTON: Objection. 8 Q. I'msorry. Do you know of asingle
9 9
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Compound.

THE WITNESS:. That dataisin
Figure 1 or -- pard me -- Figure 3 of my
report.

Individuals over 50 years of age
are shown in Panel A on the left.
Individuals between 20 and 49 years of age
are shown on the right.

BY MR. LITZENBURG:
Q. Andoveral did it increase,
decrease, or stay the same?

MR. JOHNSTON: Objection. Vague
asto time frame.

THE WITNESS: It exactly depends
on the time frame, and | will run through
that with you.

It's-- it increased quite

NN RN NNDNRRERERRERRR B B
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subgroup for which the rate -- the incidence of
NHL islower today than it wasin 1974,
Dr. Fleming?

A. 1did not do subset analysisin
conjunction with the SEER data | presented in

Figure 3.
Q. Isthat ano?
A. | can't answer that off the top of

my head. It's beyond the scope of my expert
report.

Q. Do you know -- do you know if --
what was the long -- well, let's talk about AHS
unpublished data.

What's the loss to follow up there
approximately?

A. | would have to refresh my memory.

Q. Youhavenoidea? Wastherealoss
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to follow up?

A. | can't--theresalossto follow
up in every study. And, in fact, awell-designed
study will take into account the expected |oss
over time in order to have sufficient numbers.

Q. How doyou dothat? How do you make
up for the loss over time?

A. Youtak towell-qualified
statisticians and epidemiol ogists before setting
up acomprehensive cohort study, asthe AHS s,

© 00 N O o~ W NP

=
o

Page 212
you know, there -- there can't be a meaningful
result derived from studying that premise.

Q. No. | asked if it was one of the
Bradford Hill criteria.

A. I don'tknow if it's-- if it'sone
of the nine Bradford. | suspect it's
incorporated in it, but | have, you know, not
memorized all -- al nine criteria.

Q. Do youknow if Roundup has been
shown in some studies to cause DNA damage?

11 and you say what would we anticipate, you know, |11 A. I'msorry. | didn't hear your
12 ]ossto follow up be over time and how should 12 guestion.
13 we -- how many people should we enroll inthe |13 Q. Do you know if Roundup has been
14 study to compensate for this difference. 14 shown in any studies to cause DNA damage?
15 Q. Uh-huh. And how did they compensate |15 A. Again, of -- | was-- | was retained
16 for thelossto follow up? Did they make that? 16 in this matter to look at human etiology and
17 A. Youcan't compensate for thelossto 17 epidemiology. | was not retained asa DNA damage
18 follow up. Most -- 18 expert.
19 Q. What did they do to adjust it? 19 Q. What are the mechanisms of action
20 MR. JOHNSTON: Objection. Quit 20 that you considered in looking at this potential
21 interrupting him and let him answer your 21 association?
22 guestion before you ask another one, which 22 A. Inmy mind, before you have --
23 rendersyour question acompound question. |23 scientifically before you have a mechanism of
24 THE WITNESS: Could you repeat 24 action, you first have to have a, you know, a
25 your question, please? 25 solid relationship, and | know of no credible
Page 211 Page 213
1 BY MR. LITZENBURG: 1 scientific data that would suggest that thereis
2 Q. Yeah. IntheAgricultural Health 2 an association between glyphosate and NHL. So
3 Study, what did they do to adjust for the loss to 3 there would be no mechanism to study.
4 follow? 4 Q. Doyouknow if there are any studies
5 A. | amnot sure of the details of 5 concluding that glyphosate exposure causes
6 the-- in how the loss -- how the loss to follow 6 oxidative stress?
7 up impacted the calculations that the 7 A. | have not reviewed any such -- |
8 epidemiologistsdid in their analysis. | cannot 8 have not considered -- | have not relied
9 giveyou agranular answer on that. 9 certainly on any of them. Whether there'sa
10 | just know it's -- obviously by the 10 paper or two on my MCL, we could certainly check.
11 fact it's published data by awell-respected 11 Q. Youdon't know whether you looked at
12 group, | would -- | would expect the datato have |12 oneor more or not; is that right?
13 been handled in away that most epidemiologists 13 A. Ifit'sonmy MCL, | looked at it.
14 would think was appropriate. 14 | certainly did not use that study in any way to
15 Q. What does plausibility mean to you? 15 arrive at my -- my opinion.
16 A. Asan English definition, | consider 16 Q. Okay. A 20 percent increasein
17 theword plausible as possible. 17 cancer risk isclinically significant to a cancer
18 Q. Wéll, asacancer doctor. 18 doctor, isn't it?
19 A. | guessplausibleis not, you know, 19 A. All depends.
20 you know, aterm that we, you know, we frequently |20 Q. If apopulation that you're treating
21 use. 21 therisk of, if their incidence of lymphoma goes
22 Q. It'soneof the Bradford Hill 22 up by 20 percent because of exposure to
23 criteria; right? 23 something, that's important to you as a doctor,
24 A. If somethingisimplausible, itis 24 jsn'tit?
25 25 MR. JOHNSTON: Objection.

certainly -- if the premiseisimplausible, then,
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Incomplete hypothetical. Callsfor

speculation.

THE WITNESS: Anything we can do
to meaningfully reduce the cancer burden
in the United States makes sense. Where
you put a cutoff, many factors determine
this.

BY MR. LITZENBURG:

Q. And asthose efforts to reduce the
cancer burden on the US, or whatever, you would
not tell a current patient to stop using Roundup?

A. 1 would have no reason --

MR. JOHNSTON: Objection. Asked
and answered.

THE WITNESS: | would have no
reason to because | have no credible data
leading me to that conclusion.

BY MR. LITZENBURG:

Q. Doyou agreethat NHL can be
secondary to prior cancer treatment?

MR. JOHNSTON: Objection. Asked
and answered.

THE WITNESS: In avery narrowly
defined group of patients, namely those
who have been previously diagnosed with
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MR. JOHNSTON: Objection. Calls
for speculation.

Y ou haven't shown him the paper,
counsel. You're asking him to speculate
about what the paper says and take your
word for it, that's not proper. You're
testifying.

THE WITNESS: To the best of my
knowledge, | am not a coauthor on any
paper where the latency of -- of NHL is--
isthe primary topic at all.

BY MR. LITZENBURG:

Q. Okay. Do you agreeit's not proper
for scientists to develop an opinion and then
work backwards to get your data methodol ogy to
fitit?

A. | disagree with your
characterization.

Q. No. | asked you whether it was
appropriate or not.

MR. JOHNSTON: Objection. Vague.

THE WITNESS: Yeah. | -- your
example does not fit the real scientific
world in which | live and operate.

BY MR. LITZENBURG:
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non-Hodgkin's lymphoma, NHL can occur.
How much of that is due to the underlying
NHL genetics and the chemotherapy and
radiation therapy and those interactions
are not well understood.

BY MR. LITZENBURG:

Q. What isthelatency period for that
association?

A. Agan, probably in the six-year
range. Six to 10-year range.

Q. You'veactualy studied it, haven't
you? You've published onit. Do you remember?

A. | have-- | have not published
anything on cancer latency.

Q. Okay. Youdon't remember publishing
apaper saying kidsthat get secondary NHL after
primary cancer treatment have a mean of 3.7 years
between the two?

A. I'msorry. Whose? May | seethis
manuscript?

Q. Do you remember participating,
having your name on a paper that said that?

A. No, absolutely not.

Q. Okay. Sothat paper would be wrong,
and this would be correct?
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Page 217
Q. Do you know what our intake of
glyphosate is, our biological load from just
eating everyday foods?

MR. JOHNSTON: Objection. Calls
for speculation and hypothetical
incompl ete.

THE WITNESS: Again, | was not
retained to provide any opinion on the
exposure of individualsto -- to
glyphosate.

BY MR. LITZENBURG:
Q. Do you have an opinion on exposure
of peopleto glyphosate?

MR. JOHNSTON: Objection. Asked
and -- Objection. Misstates his
testimony.

THE WITNESS: Not individualsin
terms of their daily exposure and, you
know, through -- through food products,
crops, air, water, whatever. | was --
that's not part of my expert report.

BY MR. LITZENBURG:
Q. Didyoulookintoit?
A. No.
Q. Youdon't know whether people get
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exposed to glyphosate through the diet?

A. It doesn't really matter how they're
exposed to glyphosate when we have clear,
compelling, reliable cohort data showing no
associ ation between glyphosate exposure and NHL,
and that was the focus of my report.

Q. Isdietary glyphosate taken into
account in these Figures 4 and 5?

A. ThatinFigure 4, that's glyphosate
usage, | believe, per acre in these agricultural
districts. End of story. But what --

Q. And, again, you don't know if that's
based on salesfigures. Y ou don't know where
that comes from; right?

A. | know it iswhat the US government
consists -- considers the most reliable map of
glyphosate usage per acre in the United States.
That's all that data says.

You'reinferring that it can be
looked at in greater detail, and | am -- | am not
aware that it can and | have not done so.

Q. Ismost of food grown in the Central
Valley of California consumed in the Central
Valley of California?
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between glyphosate and NHL in the

published epidemiologic literature that

accounts and is adjusted for pesticide

exposure.
BY MR. LITZENBURG:

Q. Doyou believe bladder cancer is
associated with smoking?

A. I'msorry. | didn't hear.

MR. JOHNSTON: Excuse me.

BY MR. LITZENBURG:

Q. Do you believe bladder cancer to be
associated with smoking?

A. The--
MR. JOHNSTON: Objection. Beyond
the scope of the opinion.
THE WITNESS: Again, not the --
not the subject of my expert report today
here.
BY MR. LITZENBURG:

Q. Doyouknow?

A. | amnot prepared to provide expert
testimony as to that question today.

Q. Youdon't know if you're qualified
to provide an answer?

25 MR. JOHNSTON: Objection. Calls 25 A. | amnot prepared to provide expert
Page 219 Page 221

1 for speculation and a hypothetical. 1 testimony outside of the question I've been asked
2 THE WITNESS: Right. | realy 2 to address here.
3 don't understand the full economics of the 3 MR. ESFANDIARY: Doctor, wherein
4 food production in the United States. 4 time--
5 Can't comment. 5 MR. JOHNSTON: Excuse me. You're
6 BY MR. LITZENBURG: 6 not -- you're not allowed to speak on the
7 Q. Youdid agree with me that 7 record counsel. The deposition --
8 correlation is not the same as causation; right? | 8 MR. ESFANDIARY: Right. | want
9 A. Yes 9  to make clear of whether his best answer
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Q. Okay. And that'swhy we have

epidemiology and controls; right?
MR. JOHNSTON: Objection. Vague.
THE WITNESS: It's-- you don't
aways need to have epidemiology to
demonstrate a causal relationship and it's
not absolutely necessary, but
epidemiologic tools are often very helpful
in making these determinations.
BY MR. LITZENBURG:

Q. Andthe bulk of the published
epidemiology in this case has a positive
association?

MR. JOHNSTON: Objection. Vague.
THE WITNESS: | am not aware of
any statistically significant association

10

24

is his best answer, and he can't give
us --

MR. JOHNSTON: You're not allowed
to speak on the record, counsel. You're
not allowed to speak.

MR. ESFANDIARY: Don't tell me
what I'm not allowed to do.

MR. JOHNSTON: Oh, | will. |
absolutely will tell you.

You're -- under the agreement and
the order entered by Judge Chhabria, only
one attorney is permitted to ask
guestions. You'rein violation of the
court order, counsel. Go ahead.

BY MR. LITZENBURG:
Q. Doyouknow if smoking causes lung
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1 cancer? 1 MR. JOHNSTON: Objection. Calls
2 A. Thereisavery strong association 2 for speculation. Go ahead.
3 between smoking and lung cancer, yes. 3 THE WITNESS:. To conclusively
4 Q. Okay. Andsoyouwould--youwould | 4  formulate ascientific opinion, yes, you
5 say it causesit? 5 would. Absolutely.
6 A. Insomebut not al people. The 6 MR. LITZENBURG: Okay. Timeto
7 full 10 percent of lung cancer cases occur in 7 break.
8 nonsmokers. 8 THE VIDEOGRAPHER: Time now is
9 Q. Andyou don't know whether it causes 9  1.59. We are going off the record.
10 bladder cancer or not? 10 (A brief recess was taken.)
11 A. Thereisaliterature that would 11 THE VIDEOGRAPHER: Timenow is
12 support an increased instance of bladder cancer |12 2:13. We are back on the record.
13 in certain individuals who harbor certain 13 BY MR. LITZENBURG:
14 mutations, two minor mutations. 14 Q. Dr. Fleming, do you hold an opinion
15 Q. Just two data points. 15 that any extrinsic factor isresponsible --
16 The rate of cigarette smokingin 16 partially responsible for the rise in lymphoma
17 Egypt has gone up steadily in the last 30 years 17 over the last 20 years?
18 and the incidence or the percentage of diagnosed |18 MR. JOHNSTON: Objection. Vague.
19 cancersthat are bladder cancershasgonedown. |19  Callsfor speculation.
20 Those are two maps you could put up next to each |20 THE WITNESS:. HepatitisCisan
21 other. 21 extrinsic factor. It affectsafair
22 Would that show us -- would that 22 number of the world's population and,
23 disprove the theorem that smoking is associated |23 amongst other things, it increases the
24 with bladder cancer? 24 risk for NHL.
25 MR. JOHNSTON: Objection. 25 BY MR. LITZENBURG:
Page 223 Page 225
1 Incomplete hypothetical. Callsfor 1 Q. Any chemicals?
2 gpeculation. 2 MR. JOHNSTON: Objection. Vague.
3 THE WITNESS: Right. 3 THE WITNESS: There are recent
4 MR. JOHNSTON: Misstates his 4 reportsfrom the Agricultural Health Study
5 testimony. 5 looking at avariety of pesticides, and
6 THE WITNESS: Yeah. Youdhave | 6  they arefinding statistically significant
7 to provide that datato me and -- and ask 7 associations.
8  metoformally analyzeit. 8 | can tell you that this has been
9 BY MR. LITZENBURG: 9 found for lindane, permethrin, diazinon,
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Q. Youdhavetolook at awholelot
more variables, wouldn't you?

MR. JOHNSTON: Objection. Calls
for speculation.

Counsel, can you -- he can answer
the question, but can we take abreak in a
few minutes?

MR. LITZENBURG: Yeah. Give
me --

MR. JOHNSTON: | think there'sa
guestion pending. Go ahead and answer the
guestion.

THE WITNESS: I'm sorry?

BY MR. LITZENBURG:
Q. Youwould need to know alot more
variables, wouldn't you?
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and Tribufos, in addition to DDT.
BY MR. LITZENBURG:

Q. And glyphosate; right?

A. Glyphosateisnot on thislist.

Q. Conveniently, but it's been found in
multiple publications to have statistically
significant increase; right?

A. Thisisthe updated study focusing
on NHL on the AHS cohort that does not talk about
glyphosate in any way, shape, or form.

Q. Sowhat information doesit give us?

A. Your--

MR. JOHNSTON: Objection. Vague.
THE WITNESS: Y our question was,

did | believe anything caused NHL. My

answer -- extrinsic factors. My answer
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was, yes, | do. Hepatitis C.
Y our next question was, do you
know of any chemicals? My answer was yes,
and | have listed five of them.
BY MR. LITZENBURG:
Q. You--

A. I'msorry. | don't understand your
guestion.
Q. Beforeyou -- so hepatitis C and

those five pesticides are the only extrinsic
factors you know of that are responsible for the
rise?
MR. JOHNSTON: Objection.

Misstates his testimony.
BY MR. LITZENBURG:

Q. Anything else?

A. No. Those are the only onesthat --
that we've discussed so far. Those are the only
ones that I've put in my report.

© 0 N o o~ WN P
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rhinitisis cancer protective essentialy; is
that right?

A. I'msorry. | misunderstood your
guestion. | thought you said that modulated NHL,
that influenced NHL. | did not -- | did not -- |
misunderstood your question.

Q. Beforeyou read that one 2014
article listing those other pesticides, were you
aware of any chemicals that caused non-Hodgkin
lymphoma?

A. That weredefinitively studied in a
large cohort, no.

Q. Okay. But you only need that one
paper to convince you that those four pesticides
cause non-Hodgkin lymphoma?

MR. JOHNSTON: Objection.

Misstates his testimony.

THE WITNESS. When you have a
prospective cohort study that's of

20 Q. Okay. Well, what elseisthere? 20 sufficient sizeto control for avariety
21 MR. JOHNSTON: Objection. Asked |21  of different exposures, aswe seein
22 and answered. 22 agriculture, thistype of datais vastly
23 THE WITNESS: Wdll, there's -- 23 superior to the hypothesis-generating
24 there's-- 24 jdeasthat may come out of smaller
25 MR. JOHNSTON: Go ahead. 25 case-control studies.
Page 227 Page 229
1 THE WITNESS: There's other 1 BY MR. LITZENBURG:
2 factorsinthe case. We discussed the 2 Q. And that data hasn't been published
3 manuscript. We discussed earlier looking 3 on glyphosate; right? That article that you're
4 atheincidence of NHL in patients with 4 referencing over and over again doesn't mention
5 dlergicrhinitis. Thiswould be Hofmann, 5 glyphosate?
6  etal. 2005. 6 A It--
7 Again, thisisthe cohort study 7 Q. It may gather data on glyphosate,
8  where they found a significant reduction 8 right, but it hasn't been published?
9 9
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in NHL in farmers and spouses with
alergic rhinitis. Almost a 40 percent
reduction.
The hazard ratio was 0.63 and the
confidence limits were 0.51 through 0.79,
and thisis very interesting and shows the
complexity of this problem because we
typically associate inflammation and
increased immunity with increased cell
turnover in cancer.
And here we've got increased
immune function in the setting of alergic
rhinitis and a decrease risk of lymphoma.
BY MR. LITZENBURG:

Q. Ijust asked you to identify more
extrinsic factors that increased the incidence of
non-Hodgkin lymphoma, and you tell me that

NN RN NNDNRRERERRERRR B B
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MR. JOHNSTON: Objection.

THE WITNESS: It --

MR. JOHNSTON: Compound and
vague. Go ahead.

THE WITNESS:. The original data
was published. It showed no increased
risk. The manuscript is De Roos 2005.
Follow-up on that has not been published
and -- to the best of my knowledge.

BY MR. LITZENBURG:

Q. Your testimony is De Roos 2005 did
not find increased risk associated with
glyphosate?

A. Correct.

Q. Okay. Wéll, how do you define
"statistical significance"?

A. Inscienceingenerd, it isdefined
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1 typically by the 95 percent confidence limit. 1 A. Sorry. Just asecond here.
2 Q. Okay. Sooneyear ago you were not 2 Yes.
3 aware of any chemicals that could cause 3 Q. Okay. It says"The observed plateau
4 non-Hodgkin lymphoma. Today you're aware of 4 in NHL instance." That's the sentence I'm
5 four, and they all come from the same article; is 5 concerning myself with.
6 that accurate? 6 Have you found that?
7 A. They-- 7 A. Yes, | have
8 MR. JOHNSTON: Objection. 8 Q. Okay. Now, I'minterested in you
9 THE WITNESS: -- do not come from 9 explaining the subparts to me.
10 thesamearticle. No. | mean, the 10 Y ou proffer possible decrease in the
11 glyphosate conclusions come from one 11 presence of extrinsic factors that previously
12 article, the alergic rhinitis comes from 12 increased the risk of NHL.
13 asecond article, and the pesticides come 13 A. Thatisonepossibility, yes.
14 fromyet athird article. 14 Q. Wadll, thenwell parseit out.
15 BY MR. LITZENBURG: 15 What are extrinsic factors that
16 Q. Allergicrhinitis doesn't cause 16 previously increased the risk of NHL that
17 non-Hodgkin lymphoma. | thought you just told me |17 decreased over this period?
18 that. 18 A. Thisparagraph and this hypothetical
19 A. It modulatestherisk for 19 construct in this paragraph are not dependent on
20 non-Hodgkin lymphoma. 20 any specificaly identified. Thisis-- thisis
21 Q. | don'tknow how to use the word 21 atheoretical analysisfor the plateau and
22 "modulate." You think | said that? Y ou think 22 declinein 2004, and it may be caused -- thisis
23 you're answering my question? 23 --thisisjust looking at the possibilitiesin a
24 MR. JOHNSTON: Maybe your 24 general sense and does not refer to any
25 questions are bad, counsel. 25 particular extrinsic factor.
Page 231 Page 233
1 THE WITNESS: I'd be happy to 1 Q. Do youknow of any extrinsic factors
2 haveyou restate your question. 2 that previously increased the risk of NHL that
3 BY MR. LITZENBURG: 3 decreased over this period?
4 Q. A year ago today you were not aware | 4 A. Prior to the publication of the AHS
5 of any chemicals that caused non-Hodgkin 5 datalooking at the pesticides, no.
6 lymphoma; isthat correct? 6 Q. Allright. Andit postulatesit's
7 A. | can't say with precision when | 7 possible the introduction of new external factors
8 became aware of this other manuscript. 8 in some way protect against the development of
9 Q. Didyou read that manuscript in the 9 NHL.
10 abstract, or did you read it as part of your work |10 Do you know any such examples?
11 for this case? 11 A. Again, thiswasn't asummary of
12 A. | certainly reviewed it as part of 12 jdentified external factors. Thiswas-- this
13 my work for this case, but thefirst timeit came |13 wasatheoretical construct that adecreasein
14 to my attention, | can't put atime and date on 14 the presence of extrinsic factors and
15 that. So your assertion that oneyear ago | did |15 introduction of some new factor that in some way
16 not know is not something | can -- | can agreeto |16 protects hypothetically or a combination of both
17 or refute. 17 because both could be happening at the same time.
18 Q. All-- 18 Q. That wasn't my question.
19 A. | simply don't know. 19 Can you provide one example of
20 Q. All four chemicals that you know to 20 external factors that protect against the
21 cause non-Hodgkin lymphomaareinthat one |21 development of NHL that decreased over thistime
22 article; right? 22 period?
23 A. Thatisafair assessment, yes. 23 MR. JOHNSTON: Objection. Asked
24 Q. Allright. Page 4 of your report, 24 and answered.
25 25 THE WITNESS: Allergic rhinitis.

look at the bottom paragraph, please.
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Page 234 Page 236
1 BY MR. LITZENBURG: 1 MR. JOHNSTON: Objection. Vague.
2 Q. That -- that decreased from 74 to 2 THEWITNESS: Yeah. You've
3 20142 3 actualy -- | have -- the combination is
4 MR. JOHNSTON: Objection. Vague.| 4  thetwo together.
5 | think you -- 5 BY MR. LITZENBURG:
6 THE WITNESS: | miss-- sorry. | 6 Q. Uh-huh. How would thiswork in
7 misunderstood your question. 7 combination to decrease the incidence of
8 That answer would not be 8 non-Hodgkin lymphoma?
9  applicable to the time frame you 9 A. Chemical Factor A hypothetically
10 mentioned. 10 causes NHL. Chemical Factor B gets introduced
11 BY MR. LITZENBURG: 11 and in some way mitigates the pathways
12 Q. Okay. Canyou list any examples? 12 responsible for lymphoma devel opment, and
13 MR. JOHNSTON: Objection. Vague |13 lymphoma development declines. Thisisa
14 and misstates histestimony. He'saready 14 hypothetical.
15 answered that question. 15 Another hypothetical would be that
16 THE WITNESS: Thisisa 16 Factor A isan externa factor causing NHL and
17 hypothetic -- thisis a hypothetical 17 Factor B comes along and the use of Factor B
18 construct about potential explanationsfor |18 leads to the diminished use of Factor A and,
19 why this may have occurred. 19 consequently, NHL incidence fall.
20 Thereis no datato support any 20 The third possibility isthat both
21 of those three possibilities, and it was 21 of those things happen.
22 not meant in reference to any particular 22 The fourth possibility that nothing
23 factor or factors. That'swhy it was 23 happens would be, you know, not worth postulating
24 posed in the hypothetical. 24 because something is causing the incidence to go
25 BY MR. LITZENBURG: 25 down.
Page 235 Page 237
1 Q. Canyoulist any examples? 1 Q. Andyou can't give me one example of
2 MR. JOHNSTON: Objection. Asked | 2 acancer protective chemical in the context of
3 and answered. 3 NHL?
4 BY MR. LITZENBURG: 4 MR. JOHNSTON: Objection.
5 Q. Isthat ayesor no? 5 Misstates his testimony. Callsfor
6 A. Fortheyears-- 6 gpeculation.
7 Q. Yeah. 7 THE WITNESS: Again, beyond the
8 A. --thatthisisreferring to, 1975 8  focus of my report.
& 9 BY MR. LITZENBURG:

N RN NN NNRRRRRR R R B R
a »h W NP O O© 0N o >~ W DN PR O

through 2003, where there was a significant
increase, | was not aware of any data that
identifies any specific extrinsic factors, as|

have told you --
Q. Okay.
A. --fortheinitial rise or the

subsequent decline in the incidence.

Q. Youcan't nameasingle possibility?

A. It'sunknown.

MR. JOHNSTON: Objection. Asked
and answered.
BY MR. LITZENBURG:

Q. What about these three points? The
decrease in extrinsic factors, the introduction
of new external factors that protect work in
combination with each other to lead to adecline
in NHL?

=
o

11

Q. Okay. On pageb at the bottom, it
says.

"Although NHL does not run in
families, if any first degree relative has any
form of blood cancer, thisincreases overall risk
of NHL by about twofold."

Can you explain that sentence to me?

A. Thesentence, | think, is
self-explanatory. If you have a-- if you ask
the question statistically, you know, does NHL
run in families? Isthere a certain percent
elevated risk if a parent or an aunt or an uncle
hasit? The answer isno if you ask that
guestion that way in the epidemiologic
literature. Okay?

However, if you ask the question,
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Page 238 Page 240
1 haveyou any first degreerelativewithany type | 1 basisof my opinion. They are not
2 of blood cancer? A different question. This 2 epidemiologic studies, so they cannot be
3 will increase therisk of NHL by twofold. 3 compared to any epidemiologic study.
4 Q. Doyou believe that to demonstrate 4 BY MR. LITZENBURG:
5 causality? 5 Q. Doyouknow if there's a published
6 A. Thismerely demonstrates an 6 metarisk that reaches statistical significance?
7 association. It doesn't -- it doesn't 7 A, |-
8 necessarily. There could be -- it could be 8 MR. JOHNSTON: Objection. Vague.
9 genetic susceptibility with multiple causes that 9 THE WITNESS: Again,
10 could be different from individua to individual. |10  meta-analyses by definition involve
11 This does not address any of those questions. 11 analyzing retrospective studies. With the
12 Q. Istherean association between 12 existence of a prospective study,
13 glyphosate use and non-Hodgkin lymphoma? 13 retrospective studies are certainly still
14 A. Tomy reading of the literature, 14 useful to generate further hypotheses, but
15 thereisno credible scientific evidence that 15 they -- they can't really, you know,
16 establishes arelationship between glyphosate use |16 address the association question.
17 and NHL. 17 BY MR. LITZENBURG:
18 Q. Why dowe -- why are meta-analysis |18 Q. Doyou--isityour opinion that
19 done? 19 two-thirds of cancers have no external
20 A. | can't giveyou an expert opinion 20 contributing factor?
21 asto the answer to that question. | suggest you |21 A. There'savery interesting article
22 gpeak with an epidemiologist. 22 published in Nature by Tomasetti, et a., and he
23 Q. Do you even know what the numerical |23 isan expert -- he and Burt VVogelstein, the
24 results of any of the meta-analysesinthiscase |24 senior author -- are expertsin colon cancer and
25 are? 25 colon stem cells. They have looked at this stem
Page 239 Page 241
1 A. | redly did not review and look at 1 cell question using hundreds of databases
2 metaranalysisin any detail. 2 throughout the country, trying to make sense of
3 | will say that the reason 3 what we actually know happens with exposuresin
4 historically in medicine people have doneitis | 4 cancer.
5> they've had very small numbers of patients to > In other words, there's genetic
6 deal with, and they wonder if by combining the | 6 factors, there's environmental factors, and then
7 number of patients and trying to analyzeitasa | 7 there'sunknown, and the unknown we have always
8 group, as challenging as that is statistically, 8 known in cancer medicineis the largest group.
9 9 Q. Isityour opinion that two-thirds

NN NNRRRRRRR R R
w N P O © 00N O 0o~ W N -k O

24
25

whether that will shed any new light on the
problem.

My own personal experience with
meta-analysisin clinical medicine, not
epidemiology, isthat it is, you know, not
typically not very useful, but if itis, it's
hypothesis-generating and you need to have a
prospective trial to address your question and
get your data.

Q. Isit--isametaanaysisless
useful than Figures 4 and 5?

MR. JOHNSTON: Objection. Calls

for speculation.

THE WITNESS: Applesand oranges.

Figures 4 and 5 areillustrative of the
results and consistent with the results
from the prospective study that forms the

PR R R
w N B O

14

of cancers have no external contributing factor?
That was the question. Areyou able
to answer it?

A. Random mutations are likely to be
the main reason for the devel opment of about
two-thirds of cancers rather than well-defined
genetics and exposures, yes.

Q. So--
A. That'sthe current state of the art.
Q. --two-thirds of cancersyou believe

to be unifactorial and just be genetic bad luck?
A. | don't believe any cancersto be
unifactorial.
Q. Okay. Soareyou telling methose
two-thirds that what? The gene mutation was the
primary factor, the most important factor, the
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Page 242 Page 244
1 initiator? What are -- what are you trying to 1 were provided to them by IARC to actually
2 tell me? 2 interrogate, you know, stem cell turnover datain
3 A. lamsaying-- 3 order to -- to draw their conclusions.
4 MR. JOHNSTON: Objection. 4 Q. And you have no idea how that
5 Compound. Callsfor speculation. 5 proportion translates to NHL?
6 THE WITNESS: Right. 6 A. No, | wouldn't be ableto say in the
7 MR. JOHNSTON: Vague. 7 caseof NHL at all how that. That's -- that's
8 THE WITNESS: Could you unpack 8 sort of -- that's a global number.
9  your question? 9 Q. Okay. Canwe agreethesefive
10 BY MR. LITZENBURG: 10 factors on page 5 -- inherited genetic disorders,
11 Q. Yeah. In 66 percent of cancer 11 autoimmune disease, immunosuppressive drugs --
12 cases, you're saying that external factors played |12 well, that's three factors --
13 noroleor are you saying -- 13 A. Uh-huh.
14 A. No. 14 Q. --arenot accounted for in your
15 Q. Youresaying -- 15 Figure5inany way?
16 A. No, that's not correct. 16 A. They -- | disagree with that
17 Q. --that genetic mutation would be 17 statement.
18 jnitiating? 18 They are obviously included in this
19 A. No, that's not correct. 19 global data set because the dataset is
20 Q. What are you saying? 20 al-comerswith NHL, and if there's a transplant
21 A. | amreferring to a paper by 21 recipient that's immunosuppressed, there's
22 Tomasetti, et d., that'sin my Materials 22 somebody with hepatitis C that gets NHL, they
23 Considered List that indicates of the mutations |23 would all be part of that general population.
24 that areinvolved in cancer, about two-thirds of |24 Q. What'sthe difference between a
25 them have nothing to do with the initial 25 cohort study and a case-control?
Page 243 Page 245
1 underlying predisposition. In other words, 1 A.  Wadll, inmy view, the single most
2 mutations that you were born with, mutationsthat | 2 important aspect -- there are several
3 you carried over from your parents. So that's 3 differences. The most important aspect isoneis
4 the family genetics history. 4 aretrospective study which looks back at
5 The other piece is exposure, whether 5 historical events, which bring in all sorts of
6 it be cigarette smoke or acohol in combination 6 limitations and biases, and the other one
7 with cigarette smoke or whatever you like, you 7 identifies agroup of individuals who are
8 know, together really only represent about a 8 potentially at risk for a certain outcome.
9 third of it. 9 It could be heart disease. It could
10 The other mutations in cancer 10 becancer. It could be NHL. And, infact, the
11 randomly occur and that's because stem cells 11 prospective study only enrolls people who have
12 continually divide to replenish our skin, 12 not yet developed the disease in question so they
13 replenish our gut, replenish our lung epithelial, 13 can look at the development of disease over time
14 and errors occur randomly, and aswe get older, |14 in that cohort.
15 our ability to repair those errors decreases. 15 There are four components they
16 This random accumulation of 16 analyzein a cohort study. Exposed individuals
17 mutationsis probably what's responsible about 17 who develop the disease, exposed individuals who
18 for about two-thirds of cancer. Approximately a |18 do not develop the disease, unexposed individuals
19 third is primarily due to a combination of 19 who develop the disease, and unexposed
20 genetics and environment. 20 individuas who do not develop the disease. This
21 Q. You'retaking about cancer overall? 21 givesagreat deal of information into the
22 A. Yes, inthebroadest sense. Thisis 22 natural history of that disease and that
23 not applicableto any particular subset, but if 23 well-defined patient population.
24 you'll look at that -- that manuscript, you'll 24 In contrast, case-control study is
25 25 retrospective. A case-control study by one form

see they have looked at -- at registries that
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Page 246 Page 248
1 or another identifiesindividuals with a 1 Q. And--
2 particular disease, such as NHL, and then says 2 A. Butit'sthe retrospective nature
3 we're going to get age matched, sex matched, 3 that in my mind is the -- is the critical
4 contemporary controls, and we're going to now 4 component. In clinical medicine, we do
5 question them as to their exposure to adrug, 5 retrospective studies all the time to generate
6 their exposure to a chemical, what have you. 6 hypotheses, and then we test them prospectively.
7 So they're in this situation where 7 The FDA will never give you adrug approval
8 they need to, in the case-control for NHL, 8 without a prospective trial. It simply isn't
9 identify NHL, individuals with NHL and ask them | 9 done.
10 to participate in survey. The basisof whichis 10 Q. Doaoctor, would it be ethical todo a
11 we'retrying to collect information on what 11 prospective clinical trial on whether Roundup
12 caused your cancer. What can you tell usfrom 12 givesyou cancer?
13 your memory? 13 MR. JOHNSTON: Objection.
14 In contrast, the prospective studies 14 Misstates his testimony.
15 essentially start with everybody in the same 15 THEWITNESS: Yes. There--
16 place and say, okay, we need to keep very close |16 thereisno need to do a prospective tria
17 track of what's happening in the future. We're 17 where patients are assigned various
18 going to be asking you questions realtime, you 18 groups. You simply design acohort in
19 know, over -- over aperiod of time and ask you 19 which there are different individuals with
20 to, you know, update your answers aslife and 20 different exposures and then analyze the
21 circumstances change. 21 data.
22 So those are the fundamental 22 BY MR. LITZENBURG:
23 differences. 23 Q. Would you agree arandomized
24 Q. Okay. What are the biases that each 24 clinical trial isthe gold standard and that's
25 are susceptible to? 25 what you're referring to when you say a new drug
Page 247 Page 249
1 MR. JOHNSTON: Objection. 1 getsapproved?
2 Compound. 2 A. You cannot do randomized studiesin
3 BY MR. LITZENBURG: 3 a-- inapopulation of individuals unless
4 Q. What isthe biases that case-control 4 there'saclear potential benefit to that study,
5 studies are susceptible to? 5 and there would be no potential benefit to a
6 A. Case-control studies are susceptible 6 study that looked at extrinsic factors that
7 primarily to recall bias. 7 caused cancer. Whereas, with treatment thereis.
8 Q. Anything else? 8 Q. You pretty much just considered
9 A. Meaning you're being asked to 9 temporality when you were deciding whether
10 estimate an exposure to something in the past, 10 there's a causality fit between this agent and
11 and thisis achallenging thing to do. 11 thisdisease; isthat fair?
12 Q. Anything else? 12 MR. JOHNSTON: Objection. Vague.
13 A. Wadl, that, you know, that is -- 13 BY MR. LITZENBURG:
14 that is one of the, you know, main important one |14 Q. Intermsof the Bradford Hill
15 -- that's one of the most important biasesin it. 15 criteria, you find that it found temporality; is
16 And you've aso -- you've also 16 that fair?
17 selected people who are, you know, now havethe |17 A. Intermsof the Bradford Hill
18 disease and are wanting to participateinsucha |18 criteria, | was able to say pretty definitively
19 study, and this may be a different cross-section 19 that the marked steep increase in the incidence
20 of the population than if you study people 20 of NHL between 1975 and 1985, the etiologic agent
21 prospectively who didn't have the disease. 21 for this has not been identified. But | said
22 So people's motivation for being in 22 gssuming approximately a 10-year latency period
23 the study, for staying in the study, for 23 and an introduction of glyphosate in 1974, it's
24 participating in it, and the same thing can be 24 reaspnable to conclude mogt, if not al, of the
25 25

said of control participantsin a study.

casesin that 10-year period were not due to
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Page 250

glyphosate.
Q. It all depends on that presumption
of a 10-year latency period; right?

MR. JOHNSTON: Objection. Vague
asto"dl."

THEWITNESS: Yes. It--it
doesn't exclude the possibility of agiven
individual having a shorter latency
period, no. But thereisageneral
feeling, | believe, that 10 yearsisa--
is areasonable time period.

There's exceptions on both ends
of that, but if you're looking at the US
population over a 10-year period, the bulk
of the patients are not going to be
exceptions. They're going to cluster at
the averages.

BY MR. LITZENBURG:
Q. What are the other Bradford Hill

Page 252
A. A confounding factor is one that, if
taken into consideration, would no longer --
would actually be the real explanation for a
relationship between two things. So if you've
got, you know, if A and B look to be closely
associated, but C is a confounding factor which
could give asimilar result, the result may be
dueto C.
So as Bradford Hill himself said,
the important aspect of thisisto make sure that
when you're comparing A to B, that some
confounding factor is not responsible for any
observed difference. That's basicaly his
central tenet.
Q. How did you do that in Figure 5?
MR. JOHNSTON: Objection.
Misrepresents what Figure 5 is.
THE WITNESS: Yeah. Figure5is
not an epidemiologic study. Figure5is

© 0 N o o~ WN P
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19

20 criteriathat you considered in this report? 20 not astatistical study. Figure5isa
21 A. The presence of, you know, a 21 gnapshot over time of glyphosate usage and
22 dose-response. 22 NHL incidence.
23 Q. Anything else? 23 This was constructed to address
24 A. Biological gradient. Thosewerethe |24  the question of whether glyphosate usage
25 two | particularly decided to, you know, honein |25 on aregiona basiswasin any way
Page 251 Page 253
1 on because those were relationships that | felt 1 associated with NHL incidence. Full stop.
2 hadn't previously been fully addressed. 2 No other -- no other conclusions can be,
3 Q. Other than the two you particularly 3 you know, addressed from this, and this
4 choseto honein on, did you consider any of the | 4 wasbasically, you know, demonstrated that
5 other Bradford Hill criteria? 5 theresults of the AHS study were, in
6 A. I'dliketotakealook at thelist 6 fact, correct.
7 to refresh my memory in order to discuss that 7 | had no idea of what Figure 5
8 further. 8  wasgoing to look like until I plotted
9 Q. Canyou nametwo other Bradford Hill | © them and looked at them. It could have
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criteria?

A. I'maware of the concepts. 1'm not
aware of the verbiage.

Q. Canyou name one that you considered
in this case in addition to what you've already
told us?

A. My goa was not to consider Bradford
Hill criteria. My goal wasto consider the
temporal aspect and the dose-response aspect, as
| havein the -- in the datal showed you in this
report, and | linked those two particular onesto
Bradford Hill. | did not set out with agoal of
trying to meet al nine Bradford Hill criteria --

Q. What'sa--

A. --aspart of this.

Q. What'saconfounding factor?

=
o

easily been the other way around.

I'm showing it to you, you know,
because | chose to analyze that data and,
in fact, | chose to analyze thisdatain
this way, and you were not seeing expected
patterns you would if there was a clear
association of glyphosate and NHL at the
17 county level when correlated with usage --
18 BY MR. LITZENBURG:
19 Q Do --
20 A. --invery basic ways.
21 And the confounding factors that may
22 exist are certainly there, but they would be
23 somewhat mitigated that thisis a country-wide
24 survey. So if there was a confounding factor in
25 the Northeast in 10 percent of the patients and

11
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Page 254

Page 256

1 inthe Southwest in 2 percent of the patients, at 1 So | was, therefore, you know,
2 the end of the day, the patterns wouldn't really 2 pretty confident that if there was going to be an
3 change very much. 3 association, the geographic association would not
4 Q. Confounding factorsare all 4 dramatically change because the glyphosate data
5 geographic? 5 didn't.
6 MR. JOHNSTON: Objection. 6 Q. What other years did you look at for
7 Misstates his testimony. 7 this statement?
8 THE WITNESS: | did not make that 8 A. For which one now?
9  statement. 9 Q. What other years did you look at
10 BY MR. LITZENBURG: 10 before you picked 2000?
11 Q. Okay. Did you run this model for 11 MR. JOHNSTON: Objection. Asked
12 any latency assumption other than this 10-year, |12 and answered. Misstates his testimony.
13 eight to 12-year? 13 THE WITNESS: | looked several
14 A. Thereisrelatively little hard data 14 years past 2000 and then | looked several
15 onthelatency of NHL, aswe discussed at length |15  years below 2000, including the earliest
16 earlier today. | used the best available datato 16 point in which the datawas available. |
17 look at what people seem to think isareasonable |17 can't recall that now.
18 time period. This has been suggested in the 18 If you'd like to bring up the web
19 literature in many studies. 19 page, we can answer your guestion.
20 Q. That'snot what | asked. 20 BY MR. LITZENBURG:
21 Y ou said you didn't know what this 21 Q. Doyouknow if it was the '40s or
22 would look like before you ran it. 22 the'90s? Do you have a ballpark?
23 Did you also run it for afive-year 23 MR. JOHNSTON: Objection. Asked
24 assumption and a 15-year assumption? Anything (24  and answered.
25 other than your 10-year assumption? 25 THE WITNESS: | would say it was
Page 255 Page 257
1 A. It'snot a10-year assumption. If 1 the 1990s.
2 you look at it, you'll seeit's an eight to 2 BY MR. LITZENBURG:
3 12-year assumption. 3 Q. Doyou know if it went back to the
4 Q. Didyourun it with any other 4 use-- did you look at the decade following the
5 assumption? 5 introduction of Roundup to the market?
6 A. | looked at acouple of different 6 A. This mapping data that we're talking
7 dates, dates for glyphosate exposure. And as| 7 about here certainly does not go back to -- to
8 told you earlier, the intensity of the pattern 8 the 1970s.
9 varied somewhat, but the distribution did not. 9 Q. Didyoulook for any datathat did?
10 Sol looked at that quite extensively. 10 A. |looked at datathat wasin a
11 | don't believe there were more than 11 well-organized data set that was publicly
12 perhaps one more choice of time framein the -- 12 available so that anybody could independently
13 in the GeoViewer datafor the NCI. 13 Pring up the data I'm showing you in Figure 4 and
14 Q. Okay. 14 Figure 5 on these websites, create it themselves
15 A. Sol chosethe most up-to-date one. 15 and print it out, print it out on aslarge a
16 | was, you know, just very simple 16 piece of paper asthey liked, project it on a
17 graightforward. What's our most recent data on 17 wall or a screen, and spend as much time as they
18 NHL incidence by county? Assume 10-year latency. |18 liked looking at it in as much of a granular
19 Okay. What's glyphosate look like? Fine. 19 detail asthey would like. So thisdatais
20 | was interested to see how 20 available to you, and you can go back and have a
21 glyphosate, you know, changed over time, and | 21 ook at that.
22 clicked on agreat number of those years. And as 22 | represent once again -- and | hope
23 |'ve discussed earlier, the data was essentially 23 for thefinal time -- that | looked at the most
24 the samein terms of distribution, although the 24 recent datafor incidents by county. It is 2008
25 dose did change over time. 25

to 2012. I'minterested in contemporary NHL

Gol kow Litigation Services

Page 65 (254 - 257)




Case 3:16-md-02744+YE i Qﬁqqq]enpijél@ﬁqd:’ileq,p%?(’)ll@hl?@_e 67 of 70

Page 258 Page 260
1 incidents, and then | backed off by, you know, 1 (The reporter read the record on
2 till -- till the year 2000. 2 page 259 lines 10-12.)
3 Q. Isityour opinion that glyphosate 3 MR. JOHNSTON: Same objections.
4 doesn't cause non-Hodgkin lymphoma? 4 THE WITNESS: Which population?
5 A. My-- 5  That isavery vague statement. | can't
6 MR. JOHNSTON: Objection. Asked 6  addressthat.
7 and answered. 7 BY MR. LITZENBURG:
8 THE WITNESS: My opinion isthere 8 Q. Do you have an opinion that
9  isno credible scientific evidence that 9 glyphosate or Roundup exposure increases the risk
10 shows an association between glyphosate 10 of non-Hodgkin lymphomain any population?
11 and NHL. 11 A. | amnot aware of any credible
12 BY MR. LITZENBURG: 12 gcientific evidence linking glyphosate use to the
13 Q. Soit'sbetter characterized as you 13 development of NHL.
14 simply don't know? 14 Q. Why did you ask me which population?
15 A. Thereis-- 15 A. Your first question sound like --
16 MR. JOHNSTON: Objection. 16 spunded like you were specifying something and
17 Misstates his testimony. 17 didn't completeit. Y our second one was an
18 THE WITNESS: Yeah. Thereisno 18 overall comment on global NHL.
19 scientific evidence today that supports an 19 Q. Okay.
20 association between glyphosate and NHL in |20 A. Sol did not understand what the
21 what | consider to be ascientifically 21 term "population” referred to. Wasthat a
22 credible manner. 22 population in California? A population in lowa?
23 BY MR. LITZENBURG: 23 The population of the cohort study? | asked you
24 Q. Doyouhaveanopinion astowhether |24 to clarify that question. Thank you.
25 jtincreases or decreases the risk of non-Hodgkin |25 Q. Andyou agree that you would be
Page 259 Page 261
1 lymphoma? 1 comfortable at a meeting with other oncologists
2 MR. JOHNSTON: Objection. Vague 2 discussing your recommendation for parents to go
3 asto"it." Hisopinionisstatedin his 3 ahead and continue using glyphosate around
4 report. Asked and answered. You're 4 children with NHL?
5 harassing the witness at this point. 5 MR. JOHNSTON: I'm going to
6 Go ahead. You can answer it. 6  object. You'veasked that argumentative
7 THE WITNESS: Would you like to 7 and abusive and disrespectful question
8  rephrase the question? 8  threetimestoday. | don't know why you
9 BY MR. LITZENBURG: 9 need to ask it athird time, but it's very
10 Q. No. Do you have an opinion whether 10 disrespectful and argumentative and
11 Roundup or glyphosate exposure increases therisk |11 demonstrates how you intend to conduct
12 in apopulation for non-Hodgkin lymphoma? 12 these depositions.
13 MR. JOHNSTON: Hisopinionis 13 Y ou can answer it again if you'd
14 datedin hisreport. Vague. Asked and 14 liketo.
15 answered. Argumentative and harassing. 15 THE WITNESS: | have no opinion
16 Go ahead. 16 astowhether any individua should
17 THE WITNESS: Again, I'd likeyou 17 continue or discontinue their use of
18 to restate the question one moretime 18  glyphosate. | have no opinion on that
19 because there were a couple of wordsin it 19 matter.
20 that weredifferent from the last time you 20 BY MR. LITZENBURG:
21 askedit, and | want to be surel can 21 Q. Theonly thing you have an opinion
22 address every component of it. 22 on whether they should expose themselves or not
23 BY MR. LITZENBURG: 23 expose themselvesto are four chemicals in that
24 Q. Would the court reporter read it? 24 one article about pesticides?
25 25

A. Sorry?

MR. JOHNSTON: Objection. Goes
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1 beyond the scope of hisopinion in this 1 exposureand NHL, | do not believe there
2 case. 2 isany credible scientific evidence
3 THEWITNESS: | amnotina 3 linking the two.
4 position here to provide expert testimony 4 BY MR. LITZENBURG:
5 onthe details of insecticide exposure and 5 Q. What elsedo you do -- al right.
6 whenit should and shouldn't be 6 Take afive-minute break.
7 recommended. 7 THE VIDEOGRAPHER: Timenow is
8 BY MR. LITZENBURG: 8  2:54. We are going off the record.
9 Q. Therearefour thingsthat you would 9 (A brief recess was taken.)
10 tell patients to modify their exposure to your 10 THE VIDEOGRAPHER: The time now
11 NHL patients, and they are those four pesticides |11 is3:06. We are back on the record.
12 in that article; isthat true? 12 BY MR. LITZENBURG:
13 MR. JOHNSTON: Objection. 13 Q. Dr. Fleming, one more question.
14 Misstates histestimony. Speculative. 14 Is there anything that IARC has
15 Incomplete hypothetical. 15 classified one way or another that you've told
16 THE WITNESS: | would explain to 16 any of your patients about?
17 patients that there was literature 17 A. Absolutely. IARC classifies tobacco
18 implicating five pesticides that had been 18 asaClass1 carcinogen. It aso classifies
19 recently published as part of arobust 19 alcohol asthat, and certainly | counsel my
20 prospective cohort study, and if they were |20 patients who both smoke and consume alcohol to
21 interested in more information about 21 the added effects of doing that.
22 these, you know, compounds, | would -- | 22 Q. Okay. So--
23 would discussit further but... 23 A. ltdso--if | may continue?
24 BY MR. LITZENBURG: 24 Q. Yeah
25 Q. Haveyou had that discussion before? |25 A. Thereareavariety of
Page 263 Page 265
1 A. | have not actually been -- | have 1 chemotherapeutic agents -- cytotoxin,
2 mentioned to people that there may be 2 Vincristine, etoposide, Busulfan, just to name a
3 agricultural-related products. | mean, this has 3 few -- that are all classified asLevel 1 human
4 been known, as we discussed earlier, since at 4 carcinogens by IARC. And | discussthese --
5 |east the 1970s it increased therisk in farmers. 5 these when applicable when treating patients with
6 And soif I'm talking to a farmer 6 great regularity.
7 and he says, hey, doc, what do you know now? | | 7 Q. Okay. Alcohal, tobacco, chemo.
8 will absolutely tell him that. 8 Anything else?
9 If | am talking to someone who lives 9 A. Those are the ones that absolutely
10 in an urban environment and has no questions 10 would be the great majority of things.
11 about exposures, | am not going to list theseand |11 Occasionally a patient will, you know, make an
12 tell them that they must at all costs rethink 12 jnquiry about something, a particular compound,
13 their exposure to these compounds and their 13 andif | don't readily know the answer, I'll say
14 family must aswell. Because | don't believethe |14 I'll need to, you know, get back to you on that.
15 association, while there, is strong enough to 15 But, you know, my current answer is, it's not
16 make that kind of recommendation. 16 ringing a bell, but next time we meet I'll have a
17 Q. Youwouldn't tell those same 17 better answer for you. And I'll go look it up.
18 patients or that farmer about any of the 18 Q. Haveany of those things been in
19 literature on Roundup? 19 responseto the IARC classification?
20 MR. JOHNSTON: Objection. Asked |20 My guessisyou don't tell your
21 and answered. 21 patients about tobacco being a carcinogen because
22 THE WITNESS: | would tell a 22 |ARC classified it as such; isthat right?
23 patient in my office the same thing I'm 23 That's areally poorly worded logic
24 telling you today. 24 question.
25 25 Have you begun telling any patients

That in terms of glyphosate

Gol kow Litigation Services

Page 67 (262 - 265)




Case 3:16-md-02744+YE i Qﬁqqq]enpijél@ﬁqd:’ileq,p@?(’)/ﬂphl?@_e 69 of 70

Page 266 Page 268
1 about anything you believeis carcinogenic as a T .- -
2 result of IARC making that classification? ERRATA
3 A. Not recently that | can recall, no. e
4 Q. Okay. And, again, what would you 3
5 need to know to determine whether glyphosate was 4 PAGE LINE CHANGE
6 acontributing factor to the development of s
7 somebody's non-Hodgkin lymphoma? What wouldyou | & REASON:
8 need to know about that person? !
9 A. | wouldn't need to know anything 8 REASON:
10 about the person because you're asking a 12 _
11 case-specific causality question, and the general 11 REASON:
12 causation question | should say the evidence is 12 )
13 very clear that thereis no credible evidence 13 REASON:
14 implicating glyphosate and NHL. 14 )
15 So discussing it in agranular form 15 REASON:
16 with anindividua patient at any length doesn't 16 REASON:
17 seem to be productive. 17 '
18 MR. LITZENBURG: All right. 18~ REASON:
19 That'sal | got. 19
20 MR. JOHNSTON: All I’ight. Give 20 REASON:
21 us asecond. We may be done -- 21
22 MR. LITZENBURG: Okay. 22 REASON:
23 MR. JOHNSTON: -- but | want to 23
24 makesure. 24 REASON:
25 THE VIDEOGRAPHER: Timenow is 25
Page 267 Page 269
1 3:09. We are going off the record. 1
2 (A brief recess was taken.) 2 ACKNOWLEDGMENT OF DEPONENT
3 THE VIDEOGRAPHER: Timenow is j g
4 . [ , do
. TR irgﬁﬁcéo&ﬂ?evrveé:%fa-t haveany | © hereby certify that | have read the
6 questions on behalf of Monsanto. So | ® foregoing pages, and that the same is
2 thisd ition i idered 7 acorrect transcription of the answers
8 a?s;erge o tlf? epc_)st 1on 1S consider 8 given by meto the questions therein
° clo IS point. _ 9 propounded, except for the corrections or
o MR. LITZENBURG: W.e agree. 10 changesin form or substance, if any,
THE VI DEOGRAPH ER: Timenow is |11 noted in the attached Errata Sheet.
11 3:12. Thisdeposition has concluded. 12
12 13
13 (Deposition concluded at 3:12 p.m.) 14
14 15 WILLIAM H. FLEMING, MD, PHD DATE
15 * * * 16
16 17
17 18 Subscribed and sworn
18 to before me this
19 19  dayof , 20
20 20 My commission expires:
21
21
22 22 Notary Public
23 23
24 24
25 25
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1 CERTIFICATE OF REPORTER
2 DISTRICT OF COLUMBIA )
3 I, DENISE D. VICKERY, CRR/RMR and
4 Notary Public, hereby certify the witness was by
5 mefirst duly sworn to testify to the truth; that
6  theforegoing deposition was taken at the time
7 and place stated herein; and that the said
8  deposition was recorded stenographically by me
9  and thereafter reduced to printing under my
10 direction; that said deposition is atrue record
11 of thetestimony given by said witness.
12 | certify the inspection, reading and
13 signing of said deposition were NOT waived by
14 counsel for the respective parties and by the
15 witness; and that | am not arelative or employee
16 of any of the parties, or arelative or employee
17 of either counsel, and | am in no way interested
18  directly or indirectly in this action.
19
20
21
22
23 Denise D. Vickery, CRR/RMR
24
25 My Commission expires February 14, 2018
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